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DEPOSITIONS, 
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for delivering transcriptions to reporting service that breaks And with the capabilities to 
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HAVE IT! 
YOu CAN GET IT. 


EMPIRE Corporate Kit Company has | 
the only MINUTES and BYLAWS that | 
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Corporation Business Act. ! 
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Non-Profit Kits. 
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Subscription. 
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PRESIDENT. PAGE 


The Florida Bench/Bar Commission 


practice law for a living. With my 

responsibilities as president of The 

Florida Bar, I am practicing less now 

than in the past and less now than I 
intend to practice in the future, once this Bar 
year comes to aclose. My foremost concerns 
both as a practicing lawyer and as Bar 
president are the problems of the judges, the 
problems of the lawyers, and the manner in 
which these two major components of our 
judicial system interface. 

Our judges have problems. Some of those 
problems are with the lawyers. Our lawyers 
have problems, and some of those problems 
are with the judges. Both judges and lawyers 
have problems with the ‘“‘system”’ which is 
funded by the Florida Legislature. The judi- 
ciary is an equal branch of government. This 
‘“‘equal” branch of government receives 
approximately six-tenths of one percent of 
the state’s budget. I am glad I am not that 
equal. Although not all of the judiciary’s 
problems can be solved with money, most 
of them can be, and, as some great philoso- 
pher once said, “Although money is not 
everything, it is probably way ahead of 
whatever is in second place.’’ This thought 
is no more true with respect to meeting the 
needs of our judiciary. A primary objective 
of the Bench/Bar Commission is to deter- 
mine how to obtain adequate funding. 

It may sound naive, but I think that 
judges and lawyers should get along better 
than they do. The communication and rela- 
tionships between judges and lawyers are 
remarkably good in some parts of the state, 
and between most of the judges and most 
of the lawyers. In more instances than ought 
to exist, the communication and relation- 
ships are not good at all and require a great 
deal of work on both sides of the fence. 
Judges and lawyers are laboring in that same 
vineyard of justice — just in a different place. 
We do ourselves a disservice and we do the 
citizens whom we serve a disservice if we 
do not work to improve bench/bar relations. 

Much needs to be done. If judges and 


by James Fox Miller 


lawyers do not look after themselves, who 
will? It is clear that if we do not look after 
ourselves, we will not be looked after. No 
one else really cares. We are not talking 
about bricks and mortar except to the extent 
that many of our courthouses are crowded 
or, in the case of the Broward County 
Courthouse, the elevator system is simply 
lousy. So much is heard these days about 
Florida’s infrastructure. Our judicial system 
is not part of the infrastructure, but if it 
were, few observers could argue that it is in 
need of a great deal of repair. 

Since, as a lawyer, I can think of nothing 
more important than making our judicial 
system as good as it possibly can be, I have, 
with the assistance of many, been able to 
establish the Florida Bench/Bar Commis- 
sion. This is a joint commission of the 
Supreme Court of Florida and The Florida 
Bar. I cannot overemphasize the importance 
of the Supreme Court’s imprimatur on this 
project. It is appropriate to acknowledge the 
tremendous cooperation and support which 
the commission has received from the court. 
As this commission was being put together, 
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each justice was more than happy to listen, 
to constructively criticize, and to suggest 
alternatives in terms of the organizational 
efforts and the work of the commission. 
Upon request, virtually instantaneously, each 
justice met with me for as long as was 
necessary. I was given undivided attention 
and wholehearted support. 

The theme of this year’s Board of Gover- 
nors’ retreat was to set the initial agenda of 
the commission. Members of the Board of 
Governors, the Young Lawyers Division 
Board of Governors, and the Bar/Bench 
Commission met for a day and a half to 
work on the agenda. Everyone worked hard. 
The discussion was lively and the ideas 
provocative. 

Invitations were extended to each justice 
of the Supreme Court to participate at the 
retreat. Every justice accepted the invitation 
and every justice worked hard and made 
valuable contributions. The retreat was a 
success. Clearly, the catalyst for this success 
was the active support of our Supreme 
Court. Nothing is going to get judges and 
lawyers working harder to do their best than 
to work side-by-side with our judicial lead- 
ership. There is not a Supreme Court in the 
country which works better with the organ- 
ized bar or cares more about judges and 
lawyers than our Supreme Court. 

When the idea of a Bench/Bar Commis- 
sion evolved, there was no more important 
task than finding leadership for the commis- 
sion which would be universally acclaimed. 
We could not be more fortunate than to have 
former Chief Justice Alan Sundberg as the 
chair and Justice Gerald Kogan as the 
vice-chair. Both individuals have the utmost 
respect of both the bench and the Bar, 
primarily because both of them have made 
such significant contributions as both judges 
and lawyers. The Florida Bench/Bar Com- 
mission has two leaders of extraordinary 
ability. They are sensitive to both sides of 
each issue and have made a commitment, 
along with the other members of the 
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This guide to public information 
can make your job easier. 
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& Financial Services has indeed 
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Code searches or 
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¢ Bankruptcy 
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¢ Motor vehicle 
searches 
or any other tasks 
involving public record 
information, call, write 
or fax us today. Your 
copy of our free “how 
to” booklet will be on its 
way to you immediately. 
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For those with considerable assets 
but not considerable time to manage them, we're 
proud to introduce The Inner Circle" Southeast Bank 
Private Banking & Personal Trust. 


The Inner Circle is unique among banks. It’s a small financial institution 
within a larger one. One that unites 
Asset management for those the complete resources of one of 
h la k ° al Ti Florida’s most influential banks with the 
who lack one vital asset. 1 ime. personal attention of a smaller bank. 
Achieve your financial goals via The Inner Circle™ 


By capitalizing on our investment expertise, you can achieve your financial goals. With 
maximum confidence, safety and returns. 


That is accomplished when you enter The Inner Circle, because you have your own private banker. 

He or she will devote whatever time it takes to manage your investments. By studying the market. 

By handling all your investment details. By keeping accurate account records and making them 
immediately available. By visiting your home or office to review investment options and help you 
make informed decisions. Even by keeping up-to-date with changing tax laws. 


And all Inner Circle private bankers have been in the profession for at least 20 years. They have 
experience in making the most of your money in good times. And protecting it during the 


bad times. 


In fact, since 1902, we’ve helped guide the wealth of Florida’s most successful individuals. 
Today, we have assets worth over $16 billion. Which means we not only have the 
experience, we have the financial resources to offer premier asset management 
products and services. Custody services. Deposit services. Credit and loan 

services. Trust and estate planning services. To name a few. 


And all our resources, all our experience, all our expertise are 
backed by one driving commitment — ensuring the 
maximum growth of your wealth with a minimum 
investment of your time. 


To receive printed information and discuss how 
The Inner Circle can meet all of your 
private banking and personal trust needs, 
call Mary Lesko, Vice President, at (305) 530-2088. 


You’re ready for The Inner Circle“ 
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commission, to donate countless hours to a 
project which will span at least two years. 
The commission will meet approximately a 
day and a half a month during that period 
of time. We are talking about a major 
commitment of time and effort. 

Before this project began, I only knew 
Alan Sundberg by reputation. I made an 
appointment to see him in his office in 
Tallahassee and, as I sat in his waiting room, 
I became very nervous. I wanted him to 
chair this project. Alan immediately put me 
at ease. After listening to the concept, his 
response was, “‘I have devoted my life to the 
profession, how can I turn down my presi- 
dent?” Since I had already thought of a 


I can think of 
nothing more 
important chan 
making our judicial 
system as good as 
possible 


hundred reasons why he could turn me 
down, I was thrilled when he accepted. 

There could not be a better choice than 
Justice Kogan to serve as vice-chair. We 
have an added bonus because Justice Kogan 
has just completed his work as chair of the 
Florida Supreme Court Gender Bias Study 
Commission, and so he brings to the Bar/ 
Bench Commission up-to-date and state-of- 
the-art knowledge as to the strengths and 
weaknesses of the commission process. The 
leadership simply could not be better. 

The entire commission is composed of 
extraordinarily talented individuals. The 
names of each member appear below. Many 
of you will know at least one member of the 
commission, if not many. This is your 
chance to help make a difference. If you 
have concerns which the commission should 
address, contact a member of the commis- 
sion or me. 

Only time will tell if this commission is 
going to make a significant contribution. 
We have the full support of State Courts 
Administrator Ken Palmer and Dee Lawton 
from that office, as well as our executive 
director, Jack Harkness, who has given us 
tremendously enthusiastic, capable staff in 
Dale DeHart and Mike Garcia. 

We have the talent and we have commit- 
ted the resources. If nothing meaningful 
comes from this project, it will mean that, 
at least for the time being, nothing meaning- 
ful can be done. We will not know until we 
try, and we have begun.7J 
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EXECUHVE DIRECTIONS 


The Florida Bar’s Role in 
Judicial Elections 


Ss many of you are aware, 
public attention recently has 
been focused on the role of 
lawyers in judicial campaigns. 
Specifically, the Supreme Court of Florida 
tuled July 19 that a judge need not recuse 
himself or herself simply because a lawyer 
appearing before the judge contributed to the 
judge’s election campaign fund. The issue 
raised in the public press was whether law- 
yers are able to gain some advantage in 
litigation by contributing to or otherwise 
becoming active in judicial campaigns. The 
court concluded that while the present system 
is far from perfect, requiring recusal in all 
cases where a lawyer has contributed to a 
judge’s campaign would only worsen the 
situation by making it more difficult for 
qualified members of the Bar to seek judicial 
office, and also allow lawyers to forum-shop 
by contributing to the campaign funds of 
judges before whom they do not wish to 
appear. 

Left out of the public discussion of the 
lawyer’s proper role in judicial elections, 
however, were the substantial efforts lawyers 
have made to better inform the public regard- 
ing judicial candidates’ qualifications for 
office through local and statewide polling. 

Recognizing that no one is better qualified 
to assess a candidate’s fitness for judicial 
office than the lawyers who work with the 
candidate day in and day out, The Florida 
Bar has for years assumed a dual role in 
informing the electorate on the qualifications 
of incumbent judges as well as those seeking 
judicial office for the first time. Beyond our 
role in appointing members to judicial nomi- 
nating committees and offering training 
through the annual JNC Institute, The Florida 
Bar surveys all in-state members regarding 
the qualifications of appellate judges stand- 
ing for merit retention, and works with local 
voluntary bars in assessing the qualifications 
of candidates for the trial bench. 

In early August, your staff in Tallahassee 
mailed some 35,202 questionnaires to Florida 


by John F. Harkness, Jr. 


lawyers asking whether Chief Justice Lean- 
der J. Shaw, Jr., and 19 district court judges 
should be retained in office. Besides the chief 
justice, those standing for retention next 
month are judges Charles E. Miner, Jr., 
Ralph W. Nimmons, Jr., John Klein Wiggin- 
ton, and E. Earle Zehmer of the First District; 
judges Chris W. Altenbernd, Paul W. Danahy, 
Jr., James E. Lehan, Jerry R. Parker, David 
F. Patterson, and Herboth S. Ryder of the 
Second District; judges Thomas H. Barkdull, 
Jr., Gerald B. Cope, Jr., David M. Gersten, 
and David L. Levy of the Third District; 
judges Eugene S. Garrett, Mark E. Pollen, 
and Martha C. Warner of the Fourth District; 
and judges Gilbert S. Goshorn, Jr. and Char- 
les M. Harris of the Fifth District. 

The rate of return was good this year; 
some 7,300 of our members completed the 
form and returned it prior to the deadline. 
As you may have seen in your September 1 
Bar News, the vast majority of respondents 
felt our appellate judges were doing a good 
job. Chief Justice Shaw received a retention 
rating of 92 percent. The other judges re- 
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ceived approval ratings as follows: Miner, 
86%; Nimmons, 89%; Wigginton, 91%; 
Zehmer, 87%; Altenbernd, 93%; Danahy, 
93%; Lehan, 91%; Parker, 89%; Patterson, 
91%; Ryder, 91%; Barkdull, 91%; Cope, 
91%; Gersten, 83%; Levy, 90%; Garrett, 
88%; Polen, 92%; Warner, 90%; Goshorn, 
90%; Harris, 89%. 

The analyzed responses have been dis- 
seminated to the media by President Jim 
Miller and Judicial Evaluation Committee 
Chairman Joseph P. Metzger. If history is our 
guide, the results of the survey will receive 
wide press coverage, as the media appears to 
recognize that Bar members’ views are the 
most reliable evaluative tool available in 
these elections. 

The survey is a major part of the Bar’s 
ongoing efforts to inform the public about 
merit retention elections. We also work with 
the League of Women Voters and other civic 
groups to distribute materials regarding merit 
retention elections and the judges standing 
for retention. 

At the local level, a number of bar 
associations took advantage this year of the 
state Bar’s support system for running circuit 
and county judicial polls. Using our model 
poll for this fall’s elections are the Sarasota, 
Palm Beach, Volusia County, Monroe County, 
Orange County, Marion County, Tallahassee, 
St. Petersburg, and Eighth Judicial Circuit 
bar associations. 

The Florida Bar works with the local bars 
to see that the surveys meet their individual 
needs, providing questionnaires and mailing 
lists when requested, then tallying results and 
providing model press releases for dissemina- 
tion to the area media. 

Your evaluation committee, staff, and lo- 
cal bar associations have been working hard 
to provide much-needed information regard- 
ing judicial elections. As opinion leaders you 
can help inform the electorate by watching 
for results from our judicial polls, and help- 
ing to spread the word on the qualifications 
of judicial candidates. 
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Because they know Title Notes is 
the whole truth and nothing but. It’s 
been called the bible of Florida title 
issues and standards. And it’s so 
authoritative that it’s been cited in 
Florida courts. 

We update Title Notes yearly, but 
to keep our member attorneys up 
to date on changes in Florida real 
estate law as they occur, we also pub- 
lish The Fund Concept every month. 

Attorneys swear by our seminars, 
too, which are accredited by The 
Florida Bar for CLER, and are pre- 
sented regularly in locations 
throughout the state. The seminars 
are constantly updated as well, to 
include changes that impact your 
real estate practice. 

Finally, there’s our well-known 
annual Assembly. It has been held for 
26 consecutive years and also offers 
the opportunity to earn CLE credits. 
Its purpose, as you may have 


guessed, is to help attorneys con- 
tinue their legal education and stay 
abreast of the latest developments in 
Florida real estate law. 

Obviously, The Fund is into edu- 
cation in a big way. Not just because 
we're the leading title insurance 
underwriter in the state. But because 
we were formed with the sole pur- 
pose of supporting Florida’s real 
estate attorneys. And, for over 40 
years, keeping our members on top 
of things has been an important part 
of our mission. 

Now that the new rule changes 
are in effect, the only meaningful 
difference in title insurance com- 
panies is in the services they offer. 
Consequently, The Fund’s high 
quality educational opportunities, 
along with all the other services we 
provide, make us stand out more 
than ever. 

And you can take an oath on that. 


Please send me information about 
The Fund and its educational 
opportunities. Iam interested in 
the following: 

Seminars 

O Publications 

O Assembly 


Name 


Firm 


Address 
City. 


State 


Zip Telephone 


Mail to: Attorneys’ Title Insurance Fund, 
Inc., RO. Box 628600, Orlando, Florida 
32862. Attn: MarketingServices FBJ 10 
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Tammy K. Fields, West Palm Beach; Deborah Ford-Kaus, 
Sarasota; Gary S. Gaffney, Plantation; Robert Geltner, 
Cape Coral; Glen P. Gifford, Daytona Beach; Carolyn D. 
Glynn, Miami; Harvey B. Gordon-Hardy, Orlando; Timothy 
D. Haines, Ocala; Richard A. Harrison, Tampa; Harry M. 
Hipier, Dania; Lawrence Keefe, Tampa; Joseph F. Kinman, 
Jr. Tampa; Jeffrey D. Kottkamp, Miami; Fleming Lee, 
Daytona Beach; Mark F. Lewis, Tampa; Kathy A. Metzger, 
West Palm Beach; Susan P. Motley, Ft. Lauderdale; 
Lawrence F. Orbe Ill, Ponte Vedra Beach; Rosemary E. 
Perfit, Tampa; Judge Juan Ramirez, Jr., Miami; Ivan J. 
Reich, Ft. Lauderdale; Richard R. Roach, Jr., Lakeland; 
Morgan R. Rood, Coral Springs; Andrew L. Salvage, Miami; 
Clifford B. Shepard I!1, Orlando; Paula M. Sicard, Miami; 
Deborah M. Smoot, Jacksonville; William J. Snihur, Jr., 
Hollywood; Rafael Suarez-Rivas, Miami; Frances H. 
Toomey, Tampa; Johnnie H. Trevena, Clearwater; R. Craig 
Waters, Tallahassee; David S. Willig, Miami; Joan L. Wollin, 
Tavares; Omar R. Zamora, Ft. Myers; Board Liaison, 
Thomas G. Freeman, Jr., Altamonte Springs. 


The Board of Governors 


First Circuit A. G. Condon, Jr.; Second Circuit Jon 
Whitney, Thomas M. Ervin, Jr.; Third Circuit S. Austin 
Peele; Fourth Circuit John A. DeVault Ill, A. Hamilton 
Cooke; Fifth Circuit Robert E. Austin, Jr.; Sixth Circuit Ky 
M. Koch, William F. Blews; Seventh Circuit Horace Smith, 
Jr; Eighth Circuit Robert O. Stripling, Jr; Ninth Circuit 
John Edwin Fisher, Gregory A. Presnell, David B. King; 
Tenth Circuit R. Kent Lilly; Eleventh Circuit Patricia A. 
Seitz, Edward R. Blumberg, Sandy Karian, Manuel A. 
Crespo, Dianne S. Smith, Alan T. Dimond, John W. 
Thornton, Jr., Robert M. Sondak, Stuart Z. Grossman, 
Joseph H. Serota, Scott L. Baena; Twelfth Circuit Edwin 
T. Mulock; Thirteenth Circuit Michael A. Fogarty, Donaid 
A. Gifford, Thomas M. Gonzalez; Fourteenth Circuit C. 
Douglas Brown; Fifteenth Circuit Patrick J. Casey, 
Timothy W. Gaskill, H. Michael Easley; Sixteenth Circuit 
Alfred K. Frigola Seventeenth Circuit Michael J. 
McNerney, Roger H. Staley, Terrence Russell, Walter G. 
Campbell, Jr.; Eigh h Circuit Thomas G. Freeman; 
Nineteenth Circuit George H. Moss |; Twentieth Circuit 
John A. Noland; Out-of-State William L. Guzzetti, Edwin 
Marger, Frederick J. Bosch; President YLD, Warren W. 
Lindsey; President-elect YLD, Robert C. Palmer Ill; 
Public Members, Wilhelmina L. Tribble, Theodore R. 
Struhl. 


Settlement Conference 

The Fourth District Court of Appeal insti- 
tuted a pre-argument settlement conference 
project, effective February 1, 1989. The 
stated goals of the project, which was ap- 
proved by the Florida Supreme Court and 
partially funded by a grant from the State 
Justice Institute, are to (1) reduce the backlog 
of cases on appeal in the Fourth District by 
providing more effective and efficient resolu- 
tion of cases on appeal; (2) to increase the 
number of cases settled on appeal; and (3) to 
decrease the number of issues considered on 
appeal which cannot be completely settled. 

The project was designed to select ran- 
domly approximately 30 percent of all civil 
plenary appeals for participation in the 18- 
month settlement conference project. 

Having been involved in several appellate 
cases which were selected to participate in 
the “‘experimental’” settlement conference 
project, I believe that the goal of the project 
to decrease the number of appeals by manda- 
tory mediation is laudatory; however, at the 
appellate stage of litigation after a case has 
been adjudicated at the trial level, I question 
whether retarding the growth of the law by 
eliminating appellate decisions is in the best 
interest of the administration of civil justice. 

Accordingly, at the conclusion of the 
project’s 18-month period, when the chief 
judge of the Fourth District Court of Appeal, 
state court administrator staff, and others 
review the statistical data with respect to 
evaluation of the ‘experimental’ settlement 
conference program, I hope they will con- 
sider the aspect of the settlement conference 
procedure process which, in effect, works to 
eliminate appellate decisions which may stunt 
the growth of the law. 

ARTHUR M. WOLFF 

Ft. Lauderdale 


Railroad Title Article 

The State of Florida has not acquired and 
will not acquire for consideration any rail- 
road lands to which it holds enforceable 
reversionary interests. Any innuendo to the 
contrary by David Hague in his June 1990, 
Bar Journal article is without merit. 

As one who has litigated railroad titles on 
behalf of the state, I agree with some of Mr. 
Hague’s interpretations but disagree with 
many others. The railroads can defend or 
confess the quantity and quality of their 
interests with no assistance from me. How- 
ever, no court-experienced title attorney, title 
insurance agent or underwriter has adopted 
the conclusion Mr. Hague strains to reach. 
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As buried in an editorial concluding footnote 
to Mr. Hague’s article, his argument is 
“unlike most articles published in The Flor- 
ida Bar Journal, [in that] it is not a restate- 
ment of clearly established law and prece- 
dent.” 

I hope the courts will adopt his position. 
Meanwhile, the state will continue to fully 
evaluate each title to a railroad property to 
be acquired and then pay for only the estate 
conveyed, warranted, and insured to it by the 
grantor, after proper discounting for costs to 
cure deficiencies in environment, possession, 
and title, if any. 

JosePH R. Boyp 
Tallahassee 


Gender Bias 

As a minister I have counselled women 
victims of domestic violence for 15 years; as 
an attorney I represent battered women in 
family matters. Gender bias is formidable; 
the report is understated. Women in general 
are under-protected in court, but battered 
women even more so; abusive spouses use 
the system to further psychological and eco- 
nomic abuse. The essential nature of spousal 
abuse is the drive of a male obsessed with 
control over a woman. Unless the courts take 
notice of psychological dynamics and protect 
a victim from her aggressive adversary, she 
is battered by the judicial system. 

Battered women meet inequity in law: 
Men who beat strangers are charged with 
criminal assault. Men who batter their wives 
may only be admonished. Men who rape 
other women are tried; men who rape their 
wives aren’t even admonished. A woman 
who seeks to escape the marriage finds the 
law and its application biased because gender- 
specific implications are ignored. The per- 
centage of spousal abuse injuries to women 
is 94 to 96 percent; all are disadvantaged in 
court because violence is only one symptom 
of male batterers’ compulsion to control. 
Most are economically abused, without ac- 
cess to marital assets. Despite rights to equal 
counsel and attorney fees, statutes provide 
no presumptive guidelines for awarding fees 
prospectively so a wife can obtain counsel. 
Financial affidavits are sufficient to award 
child support temporarily. Why not a retainer 
for legal fees? 

Finally, battered women and children wit- 
nesses are traumatized and psychologically 
paralyzed to testify. Arrest records and police 
reports should serve as prima facie evidence 
of both wife and children’s need for protec- 
tion from contact with the abuser, but courts 
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routinely grant liberal visitation as if abuse 
were not an issue. Abusive men use visitation 
for verbal degradation and abusive control, 
furthering trauma. 

Both as minister and lawyer my work is 
to help eradicate domestic violence; to pro- 
tect its victims’ rights; to help educate those 
in a position to effectuate change; to help 
victims receive restoration of a shattered 
self-image. I am a voice for women whose 
learned helplessness, lack of self esteem, and 
hopelessness prevent them from articulating 
their own needs. 


REv. MARGARET ERIKSSON 
Davie 


Report Is Biased 

I have finally finished reading the article 
on Gender Bias in Florida’s justice system 
by Robert Waters. Gender bias in Florida’s 
justice system definitely exists. One of the 
finest examples of it exists in the workings 
of so-called Gender Bias Study Commis- 
sion. The research on which the commission 
was founded was old and incomplete. That 
base research leaned heavily on studies, 
many of which were conducted in distant 
states and were more than five to 10 years 
old at the time the study was conducted. Key 
issues were completely ignored, and the 
conclusions from the research were biased. 

The Gender Bias Study Commission com- 
pletely ignored problems faced by gay and 
lesbian lawyers, that is if Mr. Waters’ article 
gave an accurate synopsis. The study ig- 
nored the possibility that female judges and 
attorneys might be engaging in gender bi- 
ased behavior. The only ‘‘facts” found by 
the commission were those that matched the 
chauvinist attitudes of influential members 
of the committee. 

At a fact-finding session in Ft. Myers, I 
confronted the members about the Florida 
Association for Women Lawyers (FAWL). 
I pointed out that clearly gender biased 
name of the organization and the sexist 
nature of their constitution. The lame justifi- 
cation offered was that ‘““FAWL allowed 
men to join.” Still, less than five percent of 
FAWL membership consists of men. I asked 
how blacks might feel if a hypothetical 
“Florida Association for White Lawyers” 
justified racial preference with the same 
excuse. 

There is definitely gender bias in Flor- 
ida’s judicial system. The Gender Bias 
Study Commission and the Florida Associa- 
tion for Women Lawyers are shining 
examples of it. 

Tuomas C. CHASE 
Ft. Myers 


Drafting Restrictive 
Convenants 

I read with interest the article in the June 
1990 issue of The Florida Bar Journal 
entitled “Drafting Restrictive Covenants Be- 
tween Lawyers” by Roger B. Howard. Un- 
fortunately, Mr. Howard has not thoroughly 
researched this issue. For example, he cites 
the case of Cohen v. Lord, Day & Lord, 144 
N.Y.A.D. 2d 161, 534 N.Y.S.2d 161 (A.D. 
1. Dept 1988), for the proposition that courts 
will usually support forfeiture of undistrib- 
uted profits more readily than other forfeiture 
provisions. In fact, the decision of the appel- 
late division in the case was reversed by the 
New York Court of Appeal (that state’s 
highest court) in Cohen v. Lord, & Lord, 1 
Slip No. 254 (Court of Appeal of New York, 
decided December 19, 1989), wherein the 
court held ‘“‘that while the provision in 
question does not expressly or completely 
prohibit a withdrawing partner from engaging 
in the practice of law, the significant mone- 
tary penalty it exacts, if the withdrawing 
partner practices competitively with the for- 
mer firm, constitutes an impermissible re- 
striction on the practice of law. The forfeiture- 
for-competition provision would functionally 
and realistically discourage and foreclose a 
withdrawing partner from serving clients 
who might wish to continue to be represented 
by the withdrawing lawyer and would thus 
interfere with the client’s choice of counsel.” 

Mr. Howard also notes that the case of 
Adler et al. v. Epstein, 393 A.2d 1175 (Pa. 
1978), for the proposition that recent cases 
suggest that courts are sympathetic to the 
need of the law firm. In fact, the Adler case 
has been strongly criticized by commentators 
as wrongly decided and vulnerable to revi- 
sion in light of later constitutional develop- 
ments. The court’s reasoning in Adler is far 
from persuasive and severely undermined by 
a highly significant assumption and an equally 
significant omission. First, the court in Adler 
assumed that the clients who were contacted 
by departing attorneys were “‘firm clients” 
and, therefore, wrongly held the communica- 
tions to be improper solicitations. Secondly, 
the court in Adler completely failed to 
discuss or consider DR 2-108 (a) and the 
public policy of insuring the clients’ right to 
select his or her own attorney. My research 
indicates that all pertinent opinions of ethics 
committees and courts are in accord with the 
public policy reasoning making restrictions 
on an attorney’s right to practice law unethi- 
cally, and thus unenforceable. 


BRUCE PEISNER 
Altamonte Springs 


Due to a lack of photographic 
contrast, this page did not 
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_ The general principles which 
ver control the lawyer in the pra 
ice of the legal profession ar 
learly set forth in the following oat! 
f admission to the Bar, which th 
lawyer is sworn on admission t 
obey and for the wilful violation 
which disbarment may be had. 


do solemnly swear: 


“T will support the Constitution 
the United States and the Constitu- 
tion of the State of Florida. 


Fe “I will maintain the respect due 
to courts of justice and judicial offi 
cers; 


_ “T will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe tc 
be honestly debatable under the lav 
4 the land; 


“I will employ for the purpose ot 
maintaining the causes confided t 
me such means only as are consis 
tent with truth and honor, and wil 
ever seek to mislead the judge o: 
jury by any artifice or false state- 
ment of fact or law; - 


_ “T will maintain the confidenc 

and preserve inviolate the secrets o 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


 “ will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re 
quired by the justice of the ca 

with which I am charged; 


_ “I will never reject, from any con: 
sideration personal to myself, th 
ause of the defenseless or op. 
pressed, or delay any person’s cause 
for lucre or malice. So help me God.’ 
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CHIEF JUSTICE SHAW 


Pro-life forces have targeted him for In Re T.W., but supporters say he goes 
only where the law leads him 


by Mark D. Killian 


ne day last fall, the Florida Supreme Court was about to issue its controversial abortion decision, Jn Re: T.W. 
Justice Leander J. Shaw, Jr., who wrote the plurality opinion, noticed it was about to be published per 
curiam. He stopped the presses and put his name on the decision which struck down a state law requiring 
minors to get their parents’ approval before getting an abortion. 

That ruling has become the focus of Shaw’s merit retention campaign. Supporters point to his courage and willingness to 
take the heat for ruling according to his legal interpretation of the Florida Constitution. Anti-abortion forces have focused on 
T.W. in an attempt to defeat Shaw at the polls next month. His opposition is becoming increasingly vocal, and, some say, 
unfair. One pro-life group put out a brochure accusing Shaw, a former prosecutor who won 41 out of 42 murder cases, of being 
soft on crime and victims’ rights. 

The critics call the ruling a case of judicial lawmaking and have concentrated on Chief Justice Shaw, who is considered 
among the court’s most meticulous researchers of legislative intent. 

Shaw, the state’s second black justice and now its first black chief justice, has no qualms about the ruling, even though it 
has forced him into an active retention campaign he hoped to avoid. 

“‘T knew it was a hot opinion and I would get some adverse reaction to it, but that’s what I draw my salary for,” he said. 
‘There was no reason for me not to put my name on it.” 

Judge Joseph Hatchett, the first black member of the Florida Supreme Court and now a judge on the 11th U.S. Circuit Court 
of Appeals, called'the opinion ‘‘a testament to his [Shaw’s] commitment to the mission of the court and the administration of 
justice.” 

“Obviously, he was aware that he had been chosen to author an historic opinion in a highly controversial area of law,’ 
Hatchett said. ‘‘Since he was the only justice scheduled for a merit retention vote, why didn’t he prevail upon Chief Justice 
Ehrlich to assign the case to some other judge? I submit that he did not do so because he properly accepted the fact that a justice 
must regularly make tough decisions. A justice must express the opinion of the court — whether the subject matter of the opinion 
be controversial or popular.” 

Florida Right to Life President Ken Connor, a Tallahassee lawyer, called the opinion ‘‘judicial activism,” saying its 
publication alone justified Shaw’s defeat in November. ‘‘Justice Shaw, by rewriting the law, showed no respect for the 
limitation of power imposed on the court and even less respect for the scope of the power accorded to the legislature,’ Connor 
said. “In effect, he injected his own personal opinions into the law and became a law unto himself.” 

Others disagree. ‘‘He is a person who does what he feels is right based on the law, not his own personal beliefs,’ commented 
Stephen Zack of Miami, president of The Florida Bar when T.W. was released. “‘He has a reverence for the law that allows him 
to apply the law in a very fair and evenhanded way.” 

“He has a willingness to listen,” said Fourth Circuit State Attorney Ed Austin, who employed Shaw both as a prosecutor 
and public defender. ‘‘I think he is a consensus builder, strong willed but moderate in his sense of seeking accommodation as 
opposed to imposing his will on someone.” 

The person with perhaps the clearest view of the new chief justice’s legal thinking is Jim Rogers, who worked as Shaw’s 
research aide from 1982 until last year. The chief justice’s guiding principle, he said, is fairness: ‘‘He listens to what is said 
pro and con. His decisions are not made lightly. They are thoughtfully considered. In his attempt to be fair, he is meticulous.” 

Chief Justice Shaw’s willingness to go where the law leads him has at times placed him in disagreement with fellow 
members of the court. One such case was the landmark, if short-lived, Carawan v. State, 515 So.2d 161 (Fla. 1987), where the 
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court said that in analyzing double jeopardy 
questions courts must start with the presump- 
tion that the legislature did not intend more 
than one punishment to arise from a criminal 
episode. ‘‘In the guise of reasonableness, the 
majority has simply substituted its judgment 
for that of the legislature in an area where the 
authority of the legislature is plenary,’ Shaw 
wrote. During its next session the legislature 
clarified for the court that Shaw’s view of 
F.S. §775.021(4) was correct. 

According to a recent survey conducted 
by The Florida Bar, 92 percent of Bar 
members said Shaw should be retained, 
among the highest approval rating of any 
judge appearing on the merit retention ballot 
this year. The poll is intended to reflect the 
composite opinion of the Bar concerning the 
judicial qualifications of each individual up 
for merit retention based on his or her own 


merits. 
i eander Shaw is no stranger to adver- 
sity. Born into the segregated South, 
Florida’s new chief justice learned early to 
stand up for himself, his principles, his 
beliefs. Those who know Shaw and know the 
problems facing the state’s justice system say 
his history of overcoming difficult obstacles 
will well serve the state during his two-year 


term as chief. 


“The problems are immense,” observed 
Judge Hatchett, a longtime friend and col- 
league of Shaw’s. “‘Adequate staffing for 
courts, adequate physical facilities, problems 
inherent in managing a large bar association, 
adapting technology in order to increase the 
speed of providing equal justice to minori- 
ties, providing access to the poor, assuring 
equal justice to women, and controlling and 
managing the explosion in the area of crimi- 
nal law caused by drug offenses all present 
challenges.” 

According to Justice Raymond Ehrlich, 
Shaw’s predecessor as chief justice, the 
problems are aggravated by a lack of money. 
“I think the problems attendant to growth 
and the problems resulting from persistent 
under-funding of the whole system— 
particularly the criminal justice system — will 
have to be dealt with,” Justice Ehrlich said. 
“That’s the bad news. The good news is 
more money will be available in the next 
legislative session, and he has. the potential 
of getting some of it.” 

Chief Justice. Shaw listed a critically under- 
funded criminal justice system, swamped in 
the last few years by the results of Florida’s 
crack cocaine epidemic, as among the first 
concerns he hopes to help the legislature 
address. 

“Part of my job will be to work with the 


legislature to get some more money, and, 
perhaps, to sell my personal philosophy that 
we need to put some of that money into the 
front-end of the system — in preventive pro- 
grams; child care and juvenile programs. The 
problems won’t be solved by simply building 
more prisons and youth camps,” Shaw said. 
“It won’t be an easy sell, but I think I’m in 
a better position to sell it than is the average 
legislator, who lives and dies on individual 
issues.” 

Leander Shaw was born in Salem, Vir- 
ginia, and raised in Lexington, a small town 
best known as the home of Washington and 
Lee University. His parents, Margaret and 
Leander J. Shaw, Sr., were educators; his 
father, a high school principal, his mother a 
teacher. Mrs. Shaw had an artistic tempera- 
ment and tried to instill the arts into young 
Lee, who was more in-tune with football and 
ball than poe:ns and plays. 

In fact Justice Shaw, who stands six-foot- 
three, earned a scholarship to play football 
at West Virginia State College, but gave up 
his gridiron aspirations when he discovered 
West Virginia played its games on a slate 
field, only thinly disguised with an overlay 
of grass. While at college, Shaw joined 
ROTC and, upon graduation in 1952, entered 
the U.S. Army as a second lieutenant. He saw 
action as an artillery officer in the Korean 
War. 

“I was a young kid and wanted to go to 
where the action was,’ Shaw recently re- 
called from his newly-refurbished office in 
the Supreme Court. He sits at a large glass- 
topped oak desk, one of the original pieces 
of furniture in the building. ‘‘I liked artillery 
and I liked the service, but I didn’t like the 
notion that one person could pretty much 
control your career.” 

It was the 1950’s and the country was 
changing. The civil rights movement was on, 
and after his discharge from the military in 
1954, Shaw yearned to be a part of it. “I 
wanted to get involved and the best way to 
get involved was to go to law school and be 
a lawyer,” he said. 

That led Shaw to a sojourn at Brooklyn 
Law School that was cut short when his 
father, then dean of the graduate studies at 
Florida A&M in Tallahassee, decided How- 
ard University in Washington, D.C., would 
be a better place for his son. “‘He said the 
people you meet at Howard you are going to 
be in contact with the rest of your life,’ 
Shaw said. “‘And since the purse strings were 
going to Howard, my heart and mind fol- 
lowed.” 

After graduation in 1957, and a terse stay 
in St. Louis, where he found the weather 
along the Mississippi insufferable, Dean Tho- 
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mas M. Jenkins offered Shaw a job teaching 
law at FAMU. “‘I told my father I’d be on 
the next plane smoking,’ Shaw said with a 
grin as he leaned back on his office couch, 
hands comfortably laced behind his head. ‘‘I 
got a little taste of winter and a little taste of 
summer in St. Louis and that was enough for 
me. I got some sand in my shoes and I’ve 
been in Florida ever since.” 

Shaw was admitted to The Florida Bar in 
1960, and became one of about only 25 black 
lawyers then practicing in the state. But even 
the logistics of taking the bar exam were 
challenging. Shaw and Hatchett were forced 
to stay at a hotel for blacks in Miami, where 
they took the two-and-one-half-day exam. 
The manager of the hotel where the test was 
administered wouldn’t even allow the men 
to eat lunch with the whites taking the test. 

After his brief teaching assignment at 
FAMU, Shaw went into private practice with 
Earl Johnson in Jacksonville. Johnson repre- 
sented the Legal Defense Fund, Inc., which 
was the legal arm of the NAACP in Florida. 
That’s where Shaw entered the civil rights 
arena, working to integrate schools and repre- 
senting blacks who were arrested for 
demonstrating against discrimination. During 
this time, Hatchett said he and Shaw often 
appeared before judges.in mid-Florida coun- 
ties and Shaw’s ability to “‘find the strong 
points in our cases and the weaknesses in 
opponents’ cases made him a top-notch 
litigator.” 

“It certainly required a good amount of 
legal agility to do it, because you ran into 
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‘He identifies with the guy 


on the street and is very 

sympathetic to those who 
don’t have. But that doesn’t 
mean he is going to distort 


the law.’ 


— Justice Raymond Ehrlich 


situations that you just weren’t taught in law 
school,’ Shaw recalled. One such time was 
in St. Augustine when Shaw tried to repre- 
sent 50 or so jailed civil rights demonstrators 
and was denied access to the court. The local 
clerk of court refused to accept Shaw’s 
filings. It took an impromptu call to the 
Supreme Court where Shaw briefly discussed 
his problems with one justice who, in turn, 
persuaded the local judge to expedite the 
case. 

“It was really a specialized field and I 
really can’t fault some of the judges who 
were ruling the way they did, because they 
weren’t familiar with the field at that point,” 
Shaw said. He added he had the advantage 
of being tied into a nationwide network of 
civil rights attorneys handling the same type 
of cases across the country and “‘if we ran 
into problems, we could get on the horn and 
get in contact with the home office for 
guidance.’’ Throughout the civil rights strug- 
gles, Shaw said he didn’t resent the system 
that seemed always stacked against him. 
“You expected the system to drag its feet. It 
was more like a chess game — move, counter 
move — and I remained optimistic through it 
because one of the ways to change things 
was through the courts. 

‘We had a very friendly federal court at 
that point in the Fifth Circuit,’ he explained. 
“It was the federal courts that were pretty 
much designated as the courts to take the 
heat and move forward. The U.S. Supreme 
Court takes a lot of credit for movement in 
those years, but actuaily it was not the 


Supreme Court, it was the Fifth Circuit right 
down here in Florida, Georgia, and Texas. 
This is the court that really took the brunt of 

Shaw did more than argue in court to 
break down the barriers between races. In 
1966, William H. Maness and others decided 
the time was right to desegregate the previ- 
ously all-white Jacksonville Bar Association. 
Maness, then a candidate for state senate, 
said the executive committee was in agree- 
ment to admit Earl Johnson, a black, to the 
organization, but first wanted to “‘smoke 
out” the opposition. 

“I got Shaw to be our guinea pig,” 
Maness said, adding that Shaw agreed to be 
the first black guest at one of the associa- 
tion’s meetings. “‘My guilty conscience said 
to me, ‘Guess you have already disgraced 
them, speaking your mind, knowing that 
there is an unwritten but firm policy against 
judges or lawyers openly supporting racial 
changes in Jacksonville, ’’ Maness said at 
the time. But he found many of his original 
fears seemed to be unfounded for as he 
announced Shaw as his guest, ‘‘the applause 
seemed strong and was sustained long enough 
to tell me it was more than a courteous 
gesture.” 

Shaw said it’s always easier to tear down 
barriers between people when the leaders in 
a community work together. He said the 
town he grew up in smoothly integrated 
schools because it had moral leadership at the 
top. 

“‘They just called all the community lead- 
ers together, black and white, and said, 
‘Look, this is the law now and this is what 
we are going to do, ’’ Shaw said. “‘But when 
you have somebody at the top saying ‘let’s 
fight this thing, that’s when you start having 
a problem.” 

By the time he attended that bar meeting, 
Shaw had already done other groundbreak- 
ing. After the U.S. Supreme Court’s Gideon 
tuling in 1963, Ed Austin was appointed the 
first public defender for the Fourth Judicial 
Circuit. When he set up shop, Austin hired 
Shaw on as an assistant public defender. 

‘He was a great lawyer, a very good 
public defender,” Austin said. ‘It was sort 
of an event here at the courthouse because 
we hadn’t had any blacks in this type of 
position before this time.” 

Austin said when he was considering 
Shaw’s appointment he encountered some 
negative reactions from segregationists in the 
community. But, he added, once Shaw’s 
appointment was announced, it was ‘“‘univer- 
sally accepted”’ by the legal community and 
the public at large. ‘“‘The day the appoint- 
ment was formally made and his qualifications 
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appeared on the front page of the paper he 
was accepted as we hoped he would be,” 
Austin said. ‘There wasn’t a negative word 
said after that.” 

Shaw distinguished himself as a public 
defender and eventually moved with Austin, 
along with eight other PD’s, to the state 
attorney’s office in 1968. Austin put Shaw’s 
talents to work as the head of his Capital 
Crimes Unit, where he tried more homicide 
cases than anyone else in the Jacksonville 
area. 

“He was phenomenal,” Austin declared. 
Indeed, Shaw obtained convictions in 41 of 
the 42 murder cases he tried and successful 
prosecutions in 24 rape cases against two 
defeats. 

“I was pretty lucky,” Shaw remembered. 
After a pause, he added, ‘‘Well, I did work 
hard at 

Shaw said working as a prosecutor gave 
him more trial experience in a year than five 
or six in private practice, and that experience 
as both a public defender and prosecutor has 
been helpful. “‘It equips you with even- 
mindedness,’ he said. 

“It’s not all black and white,’ Shaw 
continued. “‘All the police aren’t out there 
beating up on innocent people, and you find 
that not everybody out there is Jack the 
Ripper either. It makes you look at the 
evidence.”’ That, he says, has also made him 


a better judge. 
fe, haw first tested the political waters 
in 1972 when he made an unsuccess- 
ful bid for a seat on the Fourth Judicial 
Circuit’s bench. In 1974, Shaw moved back 
to Tallahassee to take a post as a commis- 
sioner on the Florida Industrial Relations 
Commission. In 1979, Shaw was appointed 
by then Governor Bob Graham to the First 
District Court of Appeal and in 1983, Gra- 
ham elevated Shaw to the Florida Supreme 
Court. 

As he sits as chief justice, Shaw is mindful 
of his status as a role model. He said his 
standing as the first black to head a branch 
of Florida government can have a positive 
impact on other minorities. 

“‘] speak at high schools and kids come 
up to me and say, ‘I’ve heard about you and 
want to be a lawyer and I want to be on the 
Supreme Court, too, ’’ Shaw said. ‘‘Nobody 
says a black can’t be chief justice of the 
Florida Supreme Court, but a lot of kids will 
say, ‘Okay, let me see one and I'll believe 
it.” Now they can see Lee Shaw and see a 
real live black chief justice, and that could 
light a fire in them.” 

His experiences have shaped how he looks 
at issues today. For instance, on the court’s 


numerous death appeal cases, it chagrins 
Shaw to see lawyers appear before the 
Supreme Court who jam so many points into 
their briefs that they flirt with defeat. ““They’ve 
got a case they couldn’t lose on a dare, yet 
they will add stuff in and do things they have 
to know are touchy.’’ Shaw said. “That 
bothers me. . . . If it is a winable case, win 
it on the facts and quit playing legal brinks- 
manship.” 

On civil rights, the chief justice sees an 
ebbing of the gains of the 1950’s and 1960's. 

‘“‘There has been tremendous slippage, in 
my opinion, during the Reagan years on civil 
rights,’ Shaw said, adding that President 
Reagan's conservative judicial appointments 
will have a profound impact. In fact, more 
than 50 percent of the federal judiciary has 
been appointed by Reagan. And with the 
recent retirement of U.S. Supreme Court 
Justice William Brennan, Justice Shaw an- 
ticipates the balance of the federal court 
shifting even further to the right. 

Shaw said Justice Brennan has always 
been a special hero of his and that his 
retirement was not totally unexpected. ““He 
has been a stabilizing influence,’ Shaw said. 
‘“‘He has kept a certain amount of balance 
there and was the diplomat of the court.” 

In response to the more conservative fed- 
eral bench, many states have begun to rely 
on their own constitutions to provide civil 
tights — a trend referred to as the New Feder- 
alism. And Florida is right in the thick of it. 
“It’s so ironic, because we used to turn to the 
federal courts for human rights and now we 
are seeing the pendulum swing and people 
are running to the state courts and saying 
‘protect me’ because the feds aren’t going to 
do it,” Shaw said. 

While the U.S. Constitution sets the floor 
of human rights, states do have the authority 
to give their citizens additional safeguards. 
“In fact,’ Shaw said, leaning forward to 
make a point, ‘Florida is unique in that it is 
one of only four states that have a free 
standing privacy provision.” The others are 
Alaska, California, and Montana. 

The Florida Constitution’s privacy amend- 
ment states that “every natural person has 
the right to be let alone and free from 
governmental intrusion into his private 
life. . . .’ Chief Justice Shaw said he sees 
the New Federalism trend continuing and 
said states like Florida and New Jersey are 
“on the cutting edge’’ in using their own 
constitutions to advance civil rights. 

Former Bar President Zack said Shaw is 
also sensitive to the issues facing the lawyers 
of Florida. ‘‘I think he is very concerned 
about the ability to provide legal services to 
the poor and has been very active in making 


Chief Justice Shaw and Justice Ben Overton listen to students’ arguments at a moot court competition 


sponsored by the Bar's Young Lawyers Division. 


Chief Justice and Vidya Shaw, pictured at a State- 
wide Guardian Ad Litem reception. He is the court's 
Guardian Ad Litem liaison. 

sure The Florida Bar is responsive to calls 
for access to the courts,’ Zack said. 

“He is not afraid to make changes,’ 
according to Justice Ehrlich. “‘He identifies 
with the guy on the street and is very 
sympathetic to those who don’t have. But 
that doesn’t mean he is going to distort the 
law.” 

Aside from his adhainistrative duties as 
chief justice, Shaw sits on the board of 
directors of the Florida Bar Foundation, the 
Bar’s Commission for Children and Commis- 
sion on the Elderly, the Supreme Court 
Racial and Ethnic Bias Study Commission, 
the Governor’s Constituency for Children, 
and Florida Center for Children and Youth. 
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He also serves as the court’s liaison to the 
National Center for State Courts. 

Shaw now lives with his wife Vidya and 
the youngest of his five children on Lake 
Iamonia near Tallahassee. His four other 
children—all grown—are from a previous 
marriage. Vidya Shaw said her husband’s 
responsibilities force him to spend a lot of 
time away from home, so the time they spend 
together is special. She said they can while 
away the hours just chatting on their porch, 
reading or listening to music. Justice Shaw 
is a jazz and blues enthusiast while Vidya 
enjoys classical music. 

One rule in the Shaw home is that work 
stays at work. ‘‘If it means working two or 
three extra hours at the office, that’s fine,’ 
Vidya Shaw said. ‘‘I think you have to make 
a conscious effort to separate the two. There 
must be some time for him to have to 
himself.” 

The chief also fancies himself a fisherman 
and Vidya Shaw said they make it a family 
affair. ‘‘In the afternoons my son and I would 
anxiously await his arrival and all three of 
us would walk down to the edge of the lake 
and fish.” 

Chief Justice Leander Shaw had posted 
many milestones long before joining the high 
court in 1983. And shortly after embarking 
on his new job, he shared some of his 
thoughts with the Journal on the state of the 
judiciary and his hopes for the future: 
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JOURNAL: Let’s talk first about the business of the court and the business of the Bar. Can 
the current structure of the justice system meet the demands that will be placed on it as 
the state continues to grow? 


Suaw: That is an increasingly disturbing problem at this point. You have better than 900 
people coming into Florida a day, which impacts upon the courts. The legislature has been 
kind in giving us the judges we asked for, but judges alone are not the solution to the 
problem. You can only have so many judges and then you must look to other means of 
dispute resolution. I think it is prudent for the court. . . to look ahead and see if we can 
use some other diversionary and innovative programs that will keep some things out of the 
courtroom; mediation, arbitration, traffic magistrates, special and general masters. Florida 
is on the cutting edge of experimenting with these programs. I think we are going to have 
to do more of those things; it is the only way we are realistically going to keep up with 
the problem. I read the other day where Vermont called a moratorium on [civil] jury trials. 
They said that criminal dockets had just plowed them under. California is having the same 
problem. Now that they have geared up for the death penalty they are writing 70- and 
80-page opinions trying establish some kind of case law. Well, their civil calendar has 
suffered. So you end up with a situation where if you expect to go to trial, you are talking 
about three to five years down the line. I see that as unacceptable. It’s wrong and I don’t 
want to see it happen in Florida. 


JOuRNAL: Do you think The Florida Bar’s new Bench-Bar Commission may be able to 
provide some answers? 


Suaw: I think Bar President Jim Miller’s Bench-Bar Commission is a stroke of genius. If 
he does nothing else during his entire tenure as president of the Bar, that could be the 
hallmark of his administration. At the bench-bar retreat we discussed problems that will 
barrel into the 21st century, from mundane things like how to address a judge that you 
have grown up with. . . . to the very complicated, like how the judicial system will 
handle the expected growth. Whether people are being denied access to the courts by virtue 
of attorneys’ fees—this is a real concern. I notice that we are getting more and more 
publishing companies offering ‘“‘how to’’ books. That’s fine for a very simple case but 
over-utilizing them in more complicated cases— then somebody can end up in trouble. I 
think this bench-bar will also trickle down to the local level. The local bar and bench will 
be discussing these items. Many of the costs the counties are bearing now is a problem 
that is going to surface in the not so far future. Just how much of these costs related to the 
court system and the administration of justice and dispute resolution are the counties 
willing the bear? And when they say enough, is the state going to take it on? 


JourRNAL: Is the court exercising a proper role in connection with Bar discipline? 


Suaw: I think it is. Florida disciplines more lawyers, | believe, than any other state in the 
union and we spend more money on lawyer discipline. I think what has happened and why 
we have received some criticism is more a matter of perception than reality. There has 
been a lot of secrecy involved in discipline and a lot of that has now been removed. As 
far as I’m concerned, the more mumbo-jumbo and secrecy taken out of the process the 
better. I think the more the public knows about the discipline process, the more they would 
appreciate the fact that we do intend to discipline lawyers and we are serious about it and 
we are doing a good job. 


JOuRNAL: Do those same opinions apply to the way judges are disciplined? 


Suaw: I’d make the same observation that as far as public perception is concerned, there 
again is an element of secrecy. I don’t think we have educated the public to the point that 
it’s not judges judging their own. I think the average individual feels that a lot of stuff is 
being swept under the carpet. I think we need to explain the JOC a little better to the 
public and let them know how it functions, why it functions, and what it is set up to do. 
Here again, the more the public knows about the process, and the more they see the process 
operate, the more pleased they will be with it. Nothing with me is etched in stone. If 
somebody comes up with a better method, a more acceptable method, I would be inclined 
to go with it. 


As far as I’m 


concerned, the more 


mumbo-jumbo and 
secrecy taken out of 
the process, the 
better. 
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JOURNAL: Is the Bar doing its job? 


Suaw: | think it is. I think Florida is recognized as having one of the better bars. I don’t 
think there is anything anybody could fault the Bar about. Things will come up in any 
bar; whether the bar ought to involve itself in this, whether an individual's bar dues ought 
to go toward the bar taking a position. These are internal things. They are going to happen 
so you try to resolve those. It’s like a family fight and you have to get those things ironed 
oul. 


JOURNAL: Are there any problem areas? 


Suaw: Of course, there are problems and there always will be, but you try to look ahead 
and avoid as many as you can by long-range planning. Immediate problems are like snakes, 
you deal with them as they are encountered. 


JOURNAL: What do you think about the concept of merit selection and retention for trial 
judges? 


Suaw: I think that the idea is good. Now the practicality of it may be another matter. At 
the appellate level, what’s happening to me should not happen in a merit selection and 
retention race. Theoretically, it should not throw a judge into a statewide, $300,000 or 
$400,000, campaign because one group is mad about one opinion that he wrote. But I 
suppose, like anything else, it’s subject to abuse. I guess that’s how you determine the 
real strength of whether it can survive. I know many of the trial judges shudder at the 
thought of merit retention. They say, ‘‘We know people where we are, the people know 
us, they know what we are about and I’ll take my chances with the people in my 
community voting on me [rather] than a will-of-the-wisp kind of thing.” We found out 
something about the question ‘‘Should he be retained?”’ itself. Seventeen point three 
percent of the people thought the judge had done something wrong just by asking that 
question. They thought it was something like a recall. Here again, you get into an 
educational process. There needs to be more public education . . . to let the public know 
that this is their chance to vote judges up or down based on their merit, on their 
qualifications. It’s not about abortion or pro-life, or any other single issue; it’s about 
qualifications. I will spend most of my $300,000 trying to educate the public about this. 
It’s not the most informed vote in the world. Certainly at the appellate level . . . most 
people don’t know their appellate judges. They certainly don’t know their Supreme 
Court justices. I recall a group was across the street picketing the court and we all marched 
right through them to go eat lunch. They didn’t even know who we were. 


JOURNAL: The court recently finished an extensive study on gender bias in the judicial 
system. Have you spotted any areas in which you see a need for immediate improvement? 


Suaw: That has to be implemented and it is not going to die as just a study. The same 
thing can be said about the Racial and Ethnic Bias Study Commission when we get 
through with it. All of those sorts of things fit together. It’s basically talking about fairness 
and man’s humanity to man. . . and woman. I think a lot of it has to do with sensitivity. 
A lot of the good old boys just don’t realize that they have insulted a female lawyer by 
calling her ‘‘girlie’’ and that’s regrettable, and they have to be made aware that women 
do not appreciate that. They have gone to law school and have the same qualifications as 
the men, and they expect and deserve the same dignity. 


JOURNAL: What is your concept of the New Federalism to promote civil rights? 


Suaw: I’m all in favor of it. I think it is sort of a trend now and will be even more so if 
the make-up of the Supreme Court changes as I perceive it will in the 21st century. I think 
you will see more courts turning to their own constitutions. Florida is one of those states 
with a free-standing privacy provision. That kind of puts us ahead. I think you will see the 
courts that are on the cutting edge — New Jersey, California — these courts will be forging 
ahead in that area. The National Law Journal has put Florida in that vanguard also. 


JouRNAL: What do you think of the quality of today’s judiciary? 


Suaw: I'd say it’s good. I think we need to struggle to keep on top of it. Judges work a 
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lot harder than they did 20 or even 10 years ago. So consequently, you don’t have much 
time to look out the window and wax eloquent. I’m not sure that adds too much to the 
law, but it’s great stuff to read. In fact, I like to go back and read some of the old opinions 
from [Justice Oliver Wendell] Holmes and that group. Their use of the language is 
beautiful. But when we are getting briefs on someone who is going to be executed 
tomorrow, you don’t have much time to worry about the flow of your language. I would 
like to see judges have more time to reflect. All in all, I think we have exceptionally good 
judges in Florida. Trial and appellate courts, like the Supreme Court, reflect the diverse 
make-up of our state. I don’t think any member of the Florida Supreme Court has a 
political agenda that would interfere with fairly looking at issues and judging a case. We 
look at the facts and try to apply the law to it. Anybody coming up to this court feels that 
they have just as good a chance as the other fellow. 


JOURNAL: Have you set any goals for the next two years? 


Suaw: The most immediate problem that I must address is the criminal justice system. 
Until we receive an infusion of money from the legislature, it was in shambles. We made 
it quite clear in a court opinion that if prisoners were not provided proper representation, 
federal courts were going to release prisoners until such time as they were given lawyers. 
That has not been completely resolved at this point, but it has become manageable, at least 
temporarily. 

The big thing I want to concern myself with is access to the courts. That has many 
ramifications and facets and if I did no more than just concentrate on making the courts 
more accessible to people, the spinoff would resolve a lot of other problems. 


JOURNAL: What do you look forward to most about the next two years? 


Suaw: Of course, each new chief justice would like to leave his imprimatur upon the court 
in one way or another. We normally accomplish this by adding some new wrinkles or 
innovations to what we find when we enter the office. The court system basically flows 
on. No one chief justice is going to make or break it. There are too many built-in 
safeguards for that to happen. But, we all like to look back and say this or that happened 
under my administration or my tenure. 

I would be content to be able to look back and say, ‘‘While I was chief, the Florida 
court system was made more accessible to the public.’’ To steal a term from the computer 
industry, I would like to see the courts more user friendly. In other words, I would like to 
expand the use of these alternative dispute-resolution recourses so that Florida citizens 
would have an array of problem-solving mechanisms on which they would rely. On a 
more nuts-and-bolts level, I would like also to be able to say that the way we select our 
juries was streamlined while I was chief, thereby saving the state millions of dollars. I 
would like to implement new procedures for streamlining the manner in which witnesses 
are called to the courthouse in criminal cases. I think we can not only reduce the 
inconvenience to witnesses but, at the same time, realize a monetary savings. I would like 
to see us move ahead in the area of alternative dispute resolution, thereby freeing up 
valuable court time. I would like to see every trial judge with a law clerk. I would like to 
see the recommendations of the Gender Bias and Ethnic Bias Study Commissions 
implemented with a statewide EEO policy. I would like to see the Bench-Bar Commission 
established by Bar Presiden: Jim Miller implemented at the local level. I find this exchange 
of ideas and views healthy and refreshing and a way to deal with problems before they 
teach a flash point. Time standards, as much as we hate to be pinned down by them, are 
the benchmark by which the performance of any court is measured. I see this as a facet 
of accessibility and will require greater accountability in this area. 

With over 900 people a day coming into Florida, we may be doing the best we can with 
what we have. If that is true, then it needs to be documented so we can move on to the 
next stage. Some of these goals I will probably accomplish, some of them I won't. But 
with the cooperation of the bench and the Bar, I am convinced that Florida has the potential 
for having one of the best court systems in the country. Given time and adequate funding, 
we can turn that potential into a reality we can all take pride in. 


Mark D. Killian is assistant editor of The Florida Bar News. He is a 1985 journalism 
graduate from Bowling Green State University. 
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Lien LawReform 
Constru ction in the I90's 


ay 
by Senator Fred R. Dudley and William A. Buzzett 


reviewed, and amended F.S. Ch. 713, Part 1, the mechanics’ lien law. 

The 1990 reform was a direct result of the work of ithe Mechanics’ 
Lien Law Study Commission, a 13-member commission appointed by the 
governor, the president of the senate, and the speaker of the house.' The purpose 
of this article is to review the work of the commission, to survey the major 
changes to the lien law,” and to offer comments enabling practitioners to better 
serve and represent their clients: owners, contractors, subcontractors, material- 
men, or professionals. 

The 1989 Florida Legislature was faced with a barrage of public opinion 
relating to the lien law. In response to the public outcry from consumers, 
contractors, subcontractors, and suppliers for reforms to the lien law, the 
legislature created the Mechanics’ Lien Law Study Commission.? The commis- 
sion was charged with reviewing the lien law with an emphasis on the following: 
educating the public; encouraging the recording of the notice of commencement; 
reviewing the effectiveness of criminal, civil, and administrative remedies; 
studying a lien recovery fund; reviewing the effectiveness of notice require- 
ments; determining the scope of lender responsibility; and reviewing the scope 
of exemptions under the lien law.4 The commission’s recommendations were 
placed in the form of a report, codified into Senate Bill 1330, and passed by 
the house and the senate. On June 18, 1990, Governor Martinez signed Senate 
Bill 1330 into law. The following is a synopsis of the highlights of the new 
construction lien law, most of which will become effective January 1, 1991, 
except as noted. 

The most elementary change, but possibly the most significant as it affects 
lay persons, was the renaming of the title of F.S. Ch. 713, Part I to the 
“construction lien law.’ The commission found that the word “‘mechanics”’ 
was a misnomer that misled the general public because it did not adequately 
reflect the contents of the law.® As a result of the commission’s findings, 
§713.01 was created to designate Part I of Ch. 713 as the Th 
construction lien law. 

The most pro-consumer change to the lien law was the 
elimination of the improper payment language of §713.06(3) 
(a) and (b). Those sections were amended to delete the 
language prohibiting an owner from paying on a direct 
contract prior to the recording of a notice of commencement. 
Effective January 1, 1991, the simple act of making a 
payment to a contractor prior to the recording of a notice 
of commencement will no longer constitute one of the types 
of “‘improper payments.’’ However, other acts of “‘improper 
payment”’ remain unchanged. 


f or the thirteenth time in 27 years, the Florida Legislature studied, 
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Notice to Owner 

Some of the most significant changes to 
the lien law relate to §713.06 and the use of 
notice to owner by nonprivity lienors. The 
commission and the legislature recognized 
that the receipt of a notice to owner is the 
single most important event that assists in 
providing protection to the owner. The com- 
mission noted that a proper response to a 
notice to owner can mitigate an owner’s 
failure to record a notice of commence- 
ment.” Two major changes to §713.06 relate 
to improved consumer warnings and to 
liability of lenders (as newly defined). 

First, §713.06(2)(c) was amended to man- 
date a form for the notice to owner and to 
provide that the form contain a detailed 
warning statement for the benefit of the 
owner. The purpose of the warning state- 
ment is to inform the owner of the 
significance of the notice to owner and to 
serve as a warning of the liabilities an owner 
can incur for failing to respond properly. 

Second, the decision in Kalbes v. Califor- 
nia Federal Savings & Loan Association, 
497 So.2d 1256 (Fla. 2d DCA 1986), has 
been codified to impose responsibility on 
the lender relating to the notice to owner. 
In Kalbes, an owner alleged that a lender 
was negligent by disbursing funds directly 
to the contractor after the lender received 
notices to owner from several subcontrac- 
tors. The Second District Court of Appeal 
held the lender liable for damages incurred 
by the owner since the lender had both sole 
authority on behalf of the owner to make 
disbursement and a corresponding duty to 
the owner to exercise reasonable care to see 
that payments were made in compliance 
with the mechanics’ lien law.? 

Effective January 1, 1991, §713.06(2)(d) 
has been created to require that lenders who 
receive a notice to owner properly respond 
to those notices. As a result of the change, 
the failure of a lender to make proper 
payments will cause the lender to be liable 
to the owner for all resulting damages. 
Although this new section places a burden 
on the lender to make proper payments, it 
also provides a “‘safe harbor” by allowing 
the lender to disburse funds directly to the 
owner and thereby avoid the consequences 
of §713.06(2)(d). 

Importantly, the term “‘lender” has been 
defined in new §713.01(13) to include “‘any 
person who loans money to an owner for 
construction of an improvement to real 
property, who secures that loan by recording 
a mortgage on the real property, and who 
periodically disburses portions of the pro- 
ceeds of that loan for the payment of the 
improvement.” The definition of lender 
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includes individuals other than commercial 
or institutional lenders who meet the statu- 
lory requirements. 


Contractor Disciplinary 
Proceedings 

Under new §489.129(1)(0), any person 
who impedes or obstructs another person 
from serving a notice to owner is subject to 
the disciplinary powers of the Department 
of Professional Regulation. 


Notice of Commencement 

While the notice to owner was the subject 
of the greatest attention by the 1990 Legisla- 
ture, the commission also recognized the 
important roles of the notice of commence- 
ment: (1) a source document of information 
used to complete and serve a notice to 
owner; (2) a dated document that establishes 
both a commencement date from which to 
measure time limitations under the mechan- 
ics’ lien law and an attachment date for 
recorded liens; and (3) a point document for 
determining “‘proper” payments by the owner. 

The commission found that although the 
failure to record a notice of commencement 
was detrimental to an owner, the owner 
could mitigate most damages by properly 
responding to a notice to owner. The com- 
mission noted, however, that a nonprivity 
lienor was without such ability to mitigate 
and that courts had consistently held that the 
absence of a notice of commencement did 
not relieve subcontractors or materialmen of 
the responsibility to serve a notice to owner.!° 

Because the obligation to record a notice 
of commencement rests exclusively with the 
owner, the commission proposed and the 
legislature enacted comprehensive amend- 
ments to Ch. 713 to help insure that notices 
of commencement are recorded, that subcon- 
tractors and materialmen have an alternate 
source document in the event that a notice 
of commencement is not recorded, and that 
the term of the notice of commencement 
need not expire prior to the completion of 
the construction project. 

In response to the need to assure that a 
notice of commencement is recorded and 
posted at the job site, the legislature amended 
F.S. §713.135(1)(d) to require that the per- 
mit issuing authority verify the presence of 
a certified copy of the notice. In the event 
that a notice of commencement is not 
posted, the issuing authority is required to 
disapprove the first inspection made more 
than seven days after the permit is issued. 
As amended, §713.135(1)(d) should guaran- 
tee that notices of commencement are re- 
corded and posted and thus available for the 
use and benefit of nonprivity lienors. 
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In addition to the assistance of the local 
building permit issuing authority, the legis- 
lature also enlisted the assistance of lenders. 
Under new F.S. §713.13(6) anyone lending 
and disbursing money for the construction 
of improvements secured by a mortgage on 
real property will be required to record the 
notice of commencement on behalf of the 
owner prior to the disbursement of any 
construction funds to the contractor. This 
section also requires that the notice include 
a designation of the lender as an additional 
person to receive copies of notices to owner. 

As an alternate source of information, 
§713.135(6), has been added to mandate a 
form for a building permit application. The 
permit application incorporates much of the 
information contained in §713.13(1)(a), set- 
ting forth the contents of the notice of 
commencement, and is filed with the local 
permitting authority. In the event that a 
notice of commencement is not recorded, 
new §713.06(2)(e) has been added to allow 
a lienor to rely on the information contained 
in the permit application for the purpose 
of completing and serving the notice 
to owner. 

The legislature also mandated a notice of 
commencement form found in new 
§713.13(1)(d), which incorporates the infor- 
mation contained in §713.13(1)(a). The sig- 
nificance of the notice of commencement 
form is that starting January 1, 1991, only 
the owner may sign the form. No longer 
will contractors be permitted to sign notices 
of commencement on behalf of the 
owner. 

-In addition, current §713.13(2), which 
provides that a notice of commencement is 
“void” if construction is not actually com- 
menced within 30 days after recording, has 
been amended to extend this time period to 
90 days. The commission found that 30 days 
was not a sufficient length of time to require 
that construction be commenced and that 
this period should be extended. 

Lastly, the legislature recognized that the 
protection resulting from a recorded notice 
of commencement is available only so long 
as the notice of commencement remains 
effective. When a notice of commencement 
expires, an owner’s subsequent payments 
are deemed improper, and the owner may 
pay twice for improvements.!! Similarly, in 
the case of a nonprivity lienor, a claim of 
lien filed after the expiration of the notice 
of commencement no longer relates back to 
the recording of the notice of commence- 
ment, but instead attaches at the time of 
recording the claim of lien.'? In both events, 
the owner and the nonprivity lienor may 
suffer. 


As a result, §713.13(1)(c) has been cre- 
ated to provide that if the direct contract 
expresses a time of completion greater than 
one year, the notice of commencement must 
State that it is effective for a specified period 
in excess of one year. This new section is 
in addition to existing §713.13(5), which 
provides that notices of commencement are 
not effective after one year unless otherwise 
provided in the notice. The difference be- 
tween the two sections is that new 
§713.13(1)(c) is not permissive, and where 
a contract expresses a construction period 
in excess of one year, the notice of com- 
mencement must reflect the longer 
period. 

A companion section to §713.13(1)(c) is 
new §713.132, which permits an owner to 
record a notice of termination either when 
construction has been completed or when 
the construction has ceased prior to comple- 
tion and all lienors have been paid in full or 
pro rata. Prior to the adoption of §713.132, 
an owner had no method to terminate a 
notice of commencement. New §713.132 
will permit an owner to terminate a notice 
of commencement and, therefore, to transfer 
title without exceptions for liens that may 
be subsequently recorded but otherwise ef- 
fective as of the date the notice of com- 
mencement was recorded. 


Liens for Professional Services 

Existing F.S. §713.03(1) provides that 
certain professional lienors such as archi- 
tects, landscape architects, interior design- 
ers, engineers, and land surveyors have lien 
rights that are limited to the preparation of 
plans, specifications, or drawings. 

The commission found that a gap exists 
between the lienable services described in 
§713.03(1) and the actual scope of practice 
for those professionals, resulting in their 
inability to file a lien for many of the 
services that they provide. In addition, it has 
been suggested that F.S. §713.03(1) unfairly 
discriminates against those professionals who 
do not prepare plans, specifications, or draw- 
ings, but nevertheless contribute to the im- 
provement of the property.'? 

In response to the commission’s findings, 
F.S. §713.03(1) was amended to permit the 
professionals listed to file liens for all 
services permitted under their respective 
license and discipline and not just for pre- 
paring plans, specifications, or drawings. 
As a result, amended F.S. §713.03(1) will 
now include a broad array of lienable serv- 
ices furnished by professionals, including 
such things as soil testing, feasibility stud- 
ies, and environmental studies. 
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Deletion of Abandonment 
Section 713.06(2)(a) describes the four- 
time limitations within which a nonprivity 
lienor must serve a notice to owner in order 
to protect his lien rights. While three of the 
time limitations are easily established, the 
commission determined that the fourth, “‘aban- 
donment,” is difficult to establish because 
there is no clear definition of ‘“‘abandon- 
ment.”” The commission found that without 
such a definition, the nonprivity lienor will 
not know with certainty when to serve the 
notice to owner. Therefore, §713.06(2)(a) 
has been amended to eliminate any refer- 
ence to abandonment. As a result, no longer 
will abandonment act to shorten the 45-day 
period to serve the notice; however, an 
owner must now wait 45 days before record- 
ing a notice of recommencement to ensure 
that all notices to owner have been received. 


Specially Fabricated Materials 

F.S. §713.06(2)(a) provides that a non- 
privity lienor “‘must serve a notice to owner 
before commencing, or not later than 45 
days from commencing, to furnish his serv- 
ices or materials. . . ”’ While the language 
of §713.06(2)(a) appears to be clear, confu- 
sion has arisen with respect to the time to 
serve a notice to owner when materials are 
specially fabricated. 

Commentators disagree as to when the 
obligation to serve a notice to owner arises: 
the date that the fabrication contract is 
awarded; the date the design stage is com- 
menced; the date the materials are ordered 
or received; the date actual fabrication is 
commenced; or the date of delivery of the 
completely fabricated component. In an ef- 
fort to clarify this confusion, F.S. §713.01(9) 
was amended to modify the definition of 
“furnish materials” to exclude design work 
and submittals. Therefore, effective January 
1, 1991, the 45-day time period for serving 
a notice to owner as to specially fabricated 
materials does not commence until actual 
fabrication begins; this should be the first 
time both labor and materials are combined 
at the fabrication site. 


Application of Money 
to Materials Account 

F.S. §713.14(2) provides that the misap- 
plication of a designated payment on a 
“materials” account or the failure to de- 
mand from the payor a designation of 
account to which payment is to be applied 
is a complete defense to a lien based 
thereon. Under this section, where a materi- 
alman or subcontractor receives an undesig- 
nated partial payment on an open account 


and fails to demand a designation of ac- 
count, the materialman or subcontractor loses 
any lien rights. 

The commission recommended and the 
legislature agreed that the ‘‘complete de- 
fense”’ penalty of §713.14(2) was too harsh 
and that this section should be amended to 
provide a partial defense “‘to the extent of 
the payment made.”!4 Effective January 1, 
1991, the misapplication of payment on 
materials account will no longer be a com- 
plete defense to a subsequent lien. However, 
it should be noted that if the misapplication 
results in an “exaggerated” lien under 
§713.31, the complete defense under that 
section may be applicable. 


Request for Sworn 
Statement of Account 

Currently, F.S. §713.16(2) provides that 
an owner may make written demand of any 
lienor for a sworn statement of account 
showing the nature of labor or services 
performed and to be performed, materials 
furnished and to be furnished, the amount 
paid on account to date, the amount due, and 
the amount to become due. This section 
further provides that the failure of a lienor 
to furnish such sworn statement of account 
within 30 days or the furnishing of a false 
or fraudulent statement of account shall 
deprive such a lienor of his lien. 

The commission found that §713.16 was 
frequently being used solely in an effort to 
invalidate otherwise valid liens and that in 
some cases owners would demand a written 
statement of account in the hopes that the 
lienor would not timely respond within 30 
days. The commission further recognized 
that pursuant to Home Electric of Dade 
County, Inc. v. Gonas, 547 So.2d 111 (Fla. 
1989), an owner is not required to warn a 
lienor of the consequences for failing to 
respond to the demand. As a result, the 
lienor did not always recognize the signifi- 
cance of the demand for statement of account 
and the severe ramifications for failing to 
comply. 

In response to the commission’s findings, 
the legislature nullified the effects of Gonas 
by adding §713.16(3), which mandates a 
form for a request for sworn statement of 
account. The form includes a “warning’’ to 
the lienor that the failure to furnish the 
requested statement of account within 30 
days or the furnishing of a false statement 
of account will result in a loss of the lien. 
As a result of this change, lienors should 
now understand the consequences of failing 
to respond to a demand for a statement of 
account and thereby timely furnish the re- 
quested information under oath. 
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Manner of Serving Notices 

F.S. §713.18(1) provides for alternative 
methods to serve documents, one of which 
is by certified or registered mail. In response 
to the commission’s finding that persons 
attempted to avoid the effect of certain lien 
notices by refusing delivery, subsection 
713.18(1)(b) has been amended to provide 
that service is ‘‘effective as of the date of 
mailing”’ if the notice is properly addressed 
but returned ‘‘refused,’ ‘‘moved, not for- 
wardable,” or “unclaimed.” 


Notice of Nonpayment 
on Bonded Jobs 

Under existing §713.23(1)(e), a nonprivity 
lienor, prior to recovery under a bond, must 
serve a written notice of nonpayment upon 
the contractor and the surety within 90 days 
of the date payment is due. For nonbonded 
jobs, however, §713.08(5) requires that the 
nonprivity lienor file a claim of lien no later 
than 90 days after the final furnishing of 
labor services, or materials. The commission 
found that the notice of nonpayment and the 
claim of lien serve essentially the same 
purpose and that the filing times should be 
identical. Accordingly, effective January 1, 
1991, §713.23(1)(e) has been amended to 
parallel the language of §713.08(5). 

F.S. §713.23(1)(e) was amended by the 
1990 Legislature (and renumbered to 
713.23(1)(d)) to conform with the notice 
requirements for nonbonded improvements 
and to eiiminate the factual dispute of 
determining ‘‘the date a payment is due” 
as required under existing law. 


Bonded Jobs 

The legislature addressed several areas 
relating to §713.23 bonded jobs. First, 
§713.23(1)(f) has been amended to provide 
that rights under a bond cannot be waived 
in advance. Section 255.05(2) relating to 
bonds on public buildings has been likewise 
amended. Second, new §713.13(1)(e) has 
been created to clarify the consequences for 
failing to attach a bond to the recorded 
notice of commencement, and §713.23(1)(c) 
has been deleted to remove nonconforming 
language. Effective January 1, 1991, the 
failure to attach a bond to a notice of 
commencement clearly negates the exemp- 
tion found in §713.02(6). Section 713.13(1)(e) 
further provides, however, that where such 
a bond exists, but has not been attached to 
the notice of commencement, the bond will 
act as a transfer bond under §713.24. 


Conditional Payment Bond 
In response to OBS Co. v. Pace Construc- 
tion Corp., 558 So.2d 404 (Fla. 1990), the 
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legislature created §713.245, effective Octo- 
ber 1, 1990, providing for conditional pay- 
ment bonds.'5 OBS involved a claim of lien 
by a subcontractor against a contractor for 
money due on a project covered by a 
payment bond under §713.23. The contrac- 
tor, however, had ‘‘shifted the risk’? of 
payments to the subcontractor by providing 
for a payment to the subcontractor condi- 
tioned on payments from the owner.!© The 
Supreme Court, reversing the Second Dis- 
trict Court of Appeal, held that the contrac- 
tual shift of risk provision was ambiguous 
and that the contractor was obligated to the 
subcontractor for monies due.'? The Su- 
preme Court further held that even if the 
“shift of risk” provision in the contract had 
been clear, the surety would still be liable 
to the subcontractor.!8 

Contractors and sureties asserted to the 
legislature that OBS overturned general surety 
law that where a contract contains a valid 
conditional payment piovision, neither the 
contractor nor the surety is liable to the 
subcontractor prior to the owner’s payment. 
Because the surety stands in the ‘‘shoes” 
of the contractor, the contractors and the 
sureties argued that the surety should benefit 
from the valid ‘“‘shift of risk’’ provision. 

In response to these concerns and in 
direct response to OBS, the legislature cre- 
ated conditional payment bonds in new 
§713.245, which is a hybrid of a §713.23 
payment bond. Under this new type of bond, 
a claim of lien will attach to an owner’s 
property until that owner files a certification 
that he has paid the contractor. In addition, 
under new §713.245, where the amount of 
lien exceeds the amount paid as certified by 
the owner, the excess amount remains a lien 
on the owner’s property. 

Because there was limited time for the 
legislature to consider other possible alterna- 
tives, however, this section will ‘sunset’ 
and be repealed on July 1, 1992, unless 
reenacted prior thereto. 


Fraudulent Liens 

Section 713.31(2)(b) provides a complete 
defense where a lien has been found to be 
“fraudulent.” The commission found that 
minor errors, good faith disputes, and mis- 
takes have been held to be ‘willful exag- 
gerations” under this section, resulting in 
the complete loss of otherwise valid liens. 
In response to the commission’s findings 
and consistent with recent appellate deci- 
sions,'? the legislature amended §713.23(2) 
(b) to exclude ‘‘a minor mistake or error in 
a claim of lien, or a good faith dispute as to 
the amount due” as the type of “willful 
exaggeration” that would otherwise defeat 


a valid lien. 


Misapplication 
of Construction Funds 

Effective October 1, 1990, §713.345(1)(b) 
has been amended to increase the criminal 
penalties associated with the criminal misap- 
plication of construction funds from a mis- 
demeanor to a felony. The statute specifies 
the actual degree of felony, depending on 
the amount of funds misappropriated. A 
companion section, §713.34, regarding mis- 
application of loan proceeds, was found to 
be redundant and was repealed effective 
January 1, 1991. 


Attorneys’ Fees 

While rejecting proposals to provide for 
the mandatory arbitration of lien disputes, 
§713.29 has been amended to provide for 
the recovery of attorneys’ fees by a prevail- 
ing party in arbitration proceedings. 


Conclusion 

With the exception of the conditional 
payment bond and the provisions as to 
payments made before a notice of com- 
mencement is recorded, the 1990 amend- 
ments to Ch. 713 incorporate all of the 
recommendations of the Mechanics’ Lien 
Law Study Commission.2° This major re- 
form should better help to balance the rights 
of all parties involved and to serve all 
interests equitably. 


1 See Ch. 89-370, 1989 Laws of Florida 2451. 

2 CS for SB 1330 resulted in 28 changes to 
Fra. Stat. Ch. 713, four changes to Fra. Stat. 
Ch. 489, and one change to Fia. Stat. Ch. 255. 

3 The Mechanics’ Lien Law Study Commis- 
sion met eight times in Tallahassee, Tampa, and 
Fort Lauderdale. The commission received testi- 
mony from approximately 200 witnesses and 
considered proposals from every group of persons 
affected by Part I of the mechanics’ lien law, Fa. 
Stat. Ch. 713. 

4 See supra note 1. 

5 See Fiorina Mecianics’ Law Stupy 
Commission Report, A REPORT TO THE GOVERNOR, 
THE PRESIDENT OF THE SENATE, THE SPEAKER OF THE 
House (January 1990). 

6 Id. at 12. 

7 Id. at 25. 

8 497 So.2d at 1257. 

9 Td. at 1258. 

10 See Symons v. Tartan-Layers Delray Beach, 
Inc., 456 So. 2d 1254 (Fla. 4th D.C.A. 1984); 
Tarlow v. Helmholtz, 198 So. 2d 109 (Fla. 2d 
D.C.A.), cert. denied, 204 So.2d 332 (Fla. 1967). 

Stat. §713.13(1)(c)(1990). 

12 See Andrea Pitenes Design Unlimited, Inc. 
v. McClure, 554 So.2d 637 (Fla. 4th D.C.A. 
1989). 

13 See supra note 5 at 38; see also Minutes, 
Mechanics’ Lien Law Study Commission 
(December 4, 1989). 

14 See supra note 5 at 50; see also Minutes, 
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Mechanics’ Lien Law Study Commission (Janu- 
ary 8, 1990). 

'S The conditional payment bond was not 
considered by the Mechanics’ Lien Study Com- 
mission because the OBS opinion was decided by 
the Florida Supreme Court two months after the 
release of the commission’s report. 

16 558 So.2d at 405. 

17 Td. at 406. 

18 Td. at 408. 

19 See William Dorsky v. Highland County 
Title Guaranty Land Co., 528 So.2d 411 (Fla. 2d 
D.C.A. 1988); Vinci Development Co. v. Connell, 
509 So.2d 1128 (Fla. 2d D.C.A. 1987), rev. 
denied, 518 So.2d 1274 (Fla. 1988); Skidmore, 
Owings & Merrill v. Volpe Construction Co., 511 
So.2d 642 (Fla. 3d D.C.A. 1987), rev. denied, 520 
So.2d 586 (Fla. 1988). 

20 The commission specifically rejected pro- 
posals to create a lien recovery fund, to provide 
for mandatory arbitration of lien disputes, and to 
exempt residential construction from Part I of Ch. 
713 (or to treat residential construction differently 
from nonresidential construction). 
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newspaper reporter re- 
ceived critical information 
regarding your case from 
a “‘confidential source.” 
While covering a story, a broadcast journalist 
witnessed and videotaped an important event 
involving your client, major segments of 
which were not shown on the six o’clock 
news. Can you compel testimony and pro- 
duction of documents from these reporters? 

It depends. Although most arguments for 
protection of newsgathering activity are 
grounded in the first amendment under the 
so-called ‘‘journalistic privilege,” interpreta- 
tion of this privilege varies from state to 
federal court and, in some instances, between 
Florida’s own district courts of appeal. The 
recent decision by the Florida Supreme Court 
in The Miami Herald Publishing Co. v. 
Morejon, 561 So.2d 577 (Fla. 1990), sheds 
little, if any, light on the interpretation of this 
privilege. This article explores those different 
approaches and outlines the current limits of 
the journalistic privilege established by Flor- 
ida courts. 


Federal Privilege 

Under the first amendment to the U.S. 
Constitution, courts recognize a qualified 
privilege against disclosing information and 
documents obtained through a journalist’s 
“‘news gathering activities.’’ A Florida court 
succinctly stated the rationale about 15 years 
ago. ‘The concept of freedom of the press 
as guaranteed by the First Amendment is the 
keystone of our constitutional democracy and 
is broad enough to include virtually all 
activities for the press to fulfill its First 
Amendment functions.” 

In the seminal case regarding a journalist’s 
privilege, Branzburg v. Hayes, 408 U.S. 665 
(1972), the U.S. Supreme Court recognized 
that “without some protection for seeking 
out the news, freedom of the press would be 
eviscerated.”’? The Court then concluded that 
newsgathering by the media qualifies for first 
amendment protection. Specifically, in 
Branzburg, the Supreme Court held—in a 
four-one-four decision—that a court could 


require a reporter to testify before a grand 
jury about a crime that the reporter had 
witnessed. However, in casting the deciding 
fifth vote, Justice Powell stressed the limited 
holding of the Court in his concurring opin- 
ion: “‘[I]f the newsman is called upon to give 
information bearing only a remote or tenuous 
relationship to the subject of the investigation 
. . . he will have access to the court on a 
motion to quash and an appropriate protec- 
tive order may be entered.”’3 


Unanswered 
Questions 
Regarding 

the Journalist’s 
Privilege 
in Florida 


by Anthony E. DiResta 
and Richard E. Fee 


Subsequent to the Branzburg decision, 
federal courts broadly construed the scope of 
the first amendment journalistic privilege to 
include: civil as well as criminal actions;* 
nonconfidential as well as confidential 
sources;> and the reporter’s “fact gathering 
process.’® As a result, the privilege now 
applies to a reporter’s documents or resource 
materials in addition to the reporter’s testi- 
mony.’ 

Federal courts generally set forth a four- 
part test to evaluate the journalistic privilege 
and hold reporters protected from subpoenas 
to testify or produce documents unless: 

1) the information sought from the re- 
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porter is relevant and goes to the “‘heart of 
the case;”’ 

2) a “compelling” need exists for the 
information sought from the reporter; 

3) the party moving for disclosure from 
the reporter exhausted other possible sources 
of information; and 

4) no alternative source for the informa- 
tion sought from the reporter exists.8 

The U.S. Department of Justice also rec- 
ognizes these four factors. The Attorney 
General promulgated guidelines providing 
that journalists shall not be subpoenaed un- 
less: ‘‘[There is] reasonable ground to be- 
lieve that the information sought is essential 
to a successful investigation — particularly 
with reference to directly establishing guilt 
or innocence;”’ and ‘The government [has] 
unsuccessfully attempted \_ obtain the infor- 
mation from alternative nonmedia sources.””? 

The Justice Department guidelines also 
provide that subpoenas to newsmen “‘should, 
except under exigent circumstances, be lim- 
ited to the verification of published informa- 
tion and to such surrounding circumstances 
as relate to the accuracy of the published 
information.” 


Florida’s Privilege 

Florida did not recognize any journalistic 
privilege prior to the U.S. Supreme Court 
decision in Branzburg. In 1950, the Florida 
Supreme Court instructed: ‘‘Members of the 
journalistic profession do not enjoy the privi- 
lege of confidential communication, as be- 
tween themselves and their informants, and 
are under the same duty to testify, when 
properly called upon, as any other person.’’!! 
The court reasoned that the journalistic canon 
of ethics forbidding disclosure of a newspaper- 
man’s confidential source, although worthy 
of respect, “‘must yield when in conflict with 
the interests of justice, — the private interest 
involved must yield to the interest of the 
public.””!2 

The Florida Supreme Court, however, 
readdressed the issue after Branzburg in 
Morgan v. State, 337 So.2d 951 (Fla. 1976). 
The newspaper reporter in Morgan appealed 
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her second contempt conviction for refusing 
to disclose the identity of a confidential 
source who revealed information in a sealed 
grand jury presentment. After acknowledging 
its previous position, the court recognized: 
“Events in intervening years suggest that 
important public interests, as well as private 
interests may be served by publication of 
information the press receives from confiden- 
tial informants. The United States Supreme 
Court has now sanctioned the view that the 
First Amendment affords ‘some protection 
for seeking out the news.’”’!3 

Specifically, the court in Morgan balanced 
competing interests to determine whether a 
privilege existed. The state attorney argued 
the state’s interest in grand jury secrecy 
outweighed the privilege of confidentiality 
asserted by the reporter. The court, however, 
found that “‘preservation of the rule of 
secrecy in grand jury proceedings and... 
preservation of the integrity of the grand jury 
as an arm of the judicial branch of the 
government . . . is not the specific, substan- 
tial governmental interest necessary to defeat 
a reportorial source of privilege.”!4 More- 
over, the court decided that the competing 
interest asserted by the state attorney was not 
a governmental interest, but merely a private 
interest in reputation.'5 Thus, the court con- 
cluded that the only person having an interest 
in grand jury secrecy was the person named 
in the presentment.!© After determining that 
a private interest was the only contravening 
interest to the journalist’s protection of his 
confidential source, the court ruled that ‘‘the 
balance must be struck in favor of the public 
interest in unencumbered access to informa- 
tion from anonymous sources.’’!? Because 
the court found the reporter enjoyed a quali- 
fied privilege against disclosing her confiden- 
tial source, it reversed the reporter’s con- 
tempt conviction. 

Morgan, decided almost 15 years ago, was 
based on the first amendment to the U.S. 
Constitution. Yet since Morgan, neither the 
Florida Supreme Court, nor any of the 
district courts of appeal analyzed issues 
presented by the journalistic privilege under 
Art. I, §4 of the Florida Constitution,!® 
Florida’s parallel provision to the first amend- 
ment.!9 Only months ago, the Florida Su- 
preme Court gave Art. I, §4 a mere fleeting 
reference in a footnote before analyzing the 
journalistic privilege under the first amend- 
ment.”° Indeed, this absence of state constitu- 
tional analysis by Florida’s courts is curious. 
Under the doctrine of adequate and independ- 
ent state grounds, a court should look to the 
federal constitution only if no adequate and 
independent state grounds for resolving the 
issue presented exist.2! Moreover, Florida’s 
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courts have interpreted Art. I, §4 as granting 
protections equal to those afforded by the 
first amendment.22 


Privilege Against Testifying 

A reporter’s refusal to reveal a confiden- 
tial source’s identity is perhaps the most 
typical setting in which questions of journal- 
istic privilege arise. Both Morgan and Clein 
addressed this issue regarding the identity of 
a confidential source on a grand jury. Prior 
to the Florida Supreme Court’s decision in 
Morgan, however, the Third District Court 
of Appeal recognized that a reporter’s first 
amendment rights provide a privilege against 
revealing a confidential source in some in- 
stances.?3 

The question explicitly left unanswered 
by the Florida Supreme Court in Morgan 
— whether a newspaper reporter is privileged 
from revealing a confidential source who 
provided information for an allegedly de- 
famatory article — was addressed by the First 
District Court of Appeal in Gadsden County 
Times, Inc. v. Horne, 426 So.2d 1234 (Fla. 
1st DCA), rev. denied, 441 So.2d 631 (1983). 
In Gadsden, the reporter and the paper for 
which she worked sought review by certiorari 
of a pretrial discovery order compelling the 
reporter to disclose the identity of confiden- 
tial sources who provided information upon 
which the reporter based the allegedly de- 
famatory article. After concluding certiorari 
was the appropriate remedy and analyzing 
the post-Branzburg case law of various fed- 
eral circuits, the First District Court of 
Appeal adopted a three-part inquiry: “‘(1) is 
the information relevant, (2) is the informa- 
tion obtainable through alternative means, 
and (3) is there a compelling interest in the 
information?”’24 

The court concluded the relevancy prong 
of the test was met because the identities of 
the confidential sources were necessary to 
establish malice, an essential element of 
defamation. The test’s second prong— 
exhaustion of alternative sources— was not 
met, however. The First District found the 
trial court clearly erred by ruling the plaintiff 
was not required to pursue other avenues to 
learn the identities of the confidential sources. 
Finally, the court concluded that because 
“the lower court failed to find that Horne has 
a ‘compelling’ interest in obtaining the iden- 
tities of the confidential sources and failed 
to set out any facts in its order which would 
support the existence of such an interest,” 
the third prong also was not met.?6 Therefore, 
the First District granted the reporter’s peti- 
tion for writ of certiorari and quashed the 
lower court’s order compelling disclosure of 
the confidential sources. 
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Florida’s Supreme Court addressed a simi- 
lar question three years later in Tribune Co. 
v. Huffstetler, 489 So.2d 722 (Fla. 1986). 
That case presented the issue whether a 
reporter, subpoenaed in a state attorney’s 
investigation, is protected by a qualified 
privilege from revealing the identity of a 
source who violated the Florida statute pro- 
hibiting disclosure of intent to file an ethics 
complaint or the existence of a complaint 
already filed with the State Ethics Commis- 
sion. Utilizing the balancing test it adopted 
in Morgan, the Florida Supreme Court deter- 
mined that the principal interest protected by 
the statute is a private interest in reputation. 
In accordance with the Morgan decision, the 
court held that the reporter’s first amendment 
rights prevailed over a private interest in 
reputation, and reversed the reporter’s con- 
tempt conviction.27 

Standing in contrast to the results in Horne 
and Huffstetler is Campus Communications, 
Inc. v. Freedman, 374 So.2d 1169 (Fla. 1st 
DCA 1979) (per curium). In Freedman, the 
publisher of The Independent Florida Alliga- 
tor brought suit alleging that the defendants 
interfered with its business by stealing copies 
of its election-day edition before they were 
distributed. Responding to the defendant’s 
interrogatories, the publisher named three 
witnesses, and a “confidential source who 
cannot be named at this time due to privilege 
of confidentiality for newsmen’s sources.’’28 


The defendants moved to compel the pub- 
lisher to reveal the identity of the confidential 
source, and when the publisher refused, the 
trial court dismissed the action. 

The First District Court of Appeal held 
that the first amendment qualified privilege 
against disclosing the confidential sources of 
a reporter is not applicable when a plaintiff 
in a civil action for damages asserts the 
privilege.29 The court reasoned that when the 
“plaintiff is attempting to use the First 
Amendment simultaneously as a sword and 
a shield. . . . Plaintiff is not a bystander in 
the process but a principal. He cannot ask for 
justice and deny it to those he accuses.’’30 

Thus, while a balancing test is normally 
appropriate to determine the applicability of 
a reporter’s qualified privilege against dis- 
closing confidential sources, this privilege 
cannot be invoked by a reporter or media 
organization who is a party plaintiff seeking 
to conceal the identity of a key witness. 


Conversations with a 
Criminal Defendant 

The greatest expansion of journalistic privi- 
lege under Florida law occurred against the 
backdrop of a criminal prosecution. In Trib- 
une Co. v. Green, 440 So.2d 484 (Fla. 2d 
DCA 1983), pet. for rev. denied, 447 So.2d 
886 (1984), the Second District Court of 
Appeal held a reporter, subpoenaed to testify 
as a witness in a pending criminal trial, 
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enjoyed a qualified journalistic privilege from 
disclosing the contents of conversations with 
the defendant, although the newspaper re- 
ported those conversations. The reporter in- 
terviewed a former judge and later recounted 
those interviews in a series of investigative 
articles which culminated in the judicial 
qualifications committee charging the judge 
with unfitness to hold office. After the judge 
was indicted for official misconduct, accep- 
tance of unlawful compensation, bribery, and 
two counts of perjury, both the state and the 
defendant judge subpoenaed the reporter seek- 
ing his testimony regarding his conversations 
with the judge. After denial of the reporter’s 
motion to quash the subpoena, the reporter 
filed an emergency petition for a writ of 
certiorari with the Second District Court of 
Appeal. In granting the writ, the Second 
District applied the three-part Gadsden test 
and found the subpoenaed testimony irrele- 
vant to the charges in the indictment and that 
the state failed to take any steps to obtain the 
testimony from any other sources. Therefore, 
the court concluded that the state and defen- 
dant judge ‘‘failed to carry their very high 
burden under the first two prongs of the 
Gadsden test.’’3! 

The Green decision vastly expanded the 
journalistic privilege to encompass a circum- 
stance in which the reporter was not protect- 
ing the identity of a confidential source and 
where the requested information had already 
been published in summary form. In other 
words, the rationale of the Branzburg case 
and its progeny — protecting the integrity of 
the newsgathering function — was not impli- 
cated. Indeed, the court reasoned in cursory 
fashion and without supporting citations: 
“«[T]he trend in cases like the one before us 
is to apply the three-part test enunciated in 
Gadsden. There is abundant case law that 
this test is applicable to criminal as well as 
civil cases and to confidential and non- 
confidential sources of information.’>2 


Eyewitness to Event 

In contrast to the breadth of the journalis- 
tic privilege recognized in Green, the Flor- 
ida Supreme Court, in Miami Herald 
Publishing Co. v. Morejon, 561 So.2d 577 
(Fla. 1990), recently held that privilege inap- 
plicable to a reporter subpoenaed to testify 
as an eyewitness to the arrest and search of 
a criminal defendant. The reporter obtained 
permission to accompany police officers and, 
during that ‘‘newsgathering mission,” the 
reporter took notes while witnessing the 
pclice search and arrest of Morejon. Morejon 
claimed that the search was illegal, and 
issued a subpoena duces tecum for the 
reporter to appear at a deposition. The trial 
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court denied the newspaper’s motion to quash 
the subpoena, concluding that no qualified 
privilege attached to the reporter’s deliberate 
eyewitness observations.*3 

The Third District Court of Appeal af- 

firmed, and certified the following question 
to the Florida Supreme Court: 
[W]hether a news journalist has a qualified privi- 
lege under the First Amendment to the United 
States Constitution, as interpreted by the Fiorida 
Supreme Court . . . to refuse to divulge information 
learned as a result to being an eye-witness to a 
relevant event in a criminal case, —i.e., the police 
arrest and search of the defendant—wher: the: 
journalist witnessed: such am event in connection 
with a newsgathering mission.** 

Florida’s high court answered the question 
negatively and approved the Third District’s 
decision,*5 stating that “there is no privilege, 
qualified, limited, or otherwise, which pro- 
tects journalists from testifying as to their 
eyewitness observations of a relevant event 
in a subsequent court proceeding.’ As a 
result of the breadth of its holding, the court 
did not address the merits of the Gadsden 
three-part test.37 

Central to the decision was the undisputed 
absence of a confidential source. The court 
“‘fail[ed] to see how compelling a reporter 
to testify concerning his eyewitness observa- 
tions of a relevant event in a criminal 


proceeding in any way ‘chills’ or impinges 
on the newsgathering process.’’38 Thus, the 
absence of a confidential source distinguishes 
Morejon from Branzburg, Morgan and 
Huffstetler.5° 

In addition, Morejon sounds the death 
knell for the “administrative burden” theory 
frequently advanced by journalists. That ar- 
gument posits that compelling reporters to 
testify in every case in which they witness a 
relevant event restricts the newsgathering 
process because the burden of testifying will 
discourage reporters from seeking out news. 
The Florida Supreme Court rejected that 
argument: 
The fact that journalists may be somewhat incon- 
venienced by having to appear in court or other 
related proceedings does not lessen the duty to 
testify. Ordinary citizens would not be excused 
from testifying as to what they observed, and the 
first amendment should not be interpreted to make 
journalists’ tests privileged simply because they 
made their observations while on duty as a re- 
porter.*° 

While concurring with the result in More- 
jon Justice Barkett believes the court erred 
in not balancing the first amendment inter- 
ests, reasoning that those constitutional inter- 
ests are implicated whenever a reporter is 
subpoenaed to testify regarding information 
obtained on a newsgathering mission.*! 


Production of Unpublished 
Physical Evidence 

Reporters also assert a first amendment 
privilege against the production of unpub- 
lished physical evidence, such as photo- 
graphs and film footage. A Florida court first 
addressed this issue in Johnson v. Bentley, 
475 So.2d 505 (Fla. 2d DCA 1984). In 
Johnson, a nonparty newspaper photographer 
moved to quash a civil discovery order 
requiring him to produce unpublished photo- 
graphs of an automobile accident. The Sec- 
ond District reversed the trial court’s ruling: 
and stated that a newspaper photographer’s 
unpublished photographs “‘stand on the same 
footing as any other information acquired by 
a news-gatherer.’’42 Furthermore, the court 
explicitly held that the privilege applied to 
nonconfidential photographs.*3 

Directly conflicting with Johnson is a 
Fifth District decision that an off-duty news- 
paper photographer’s unpublished photos of 
an accident scene were not protected from 
disclosure by a first amendment privilege.*4 
The Fifth District expressly declined to fol- 
low the Second District’s decision in Johnson 
because ‘‘neither the Florida Supreme Court 
nor the United States Supreme Court has as 
yet extended the First Amendment protection 
in the form of a qualified privilege to 
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nonconfidential news sources.’’45 

Unlike unpublished photographs sought in 
a civil case, no Florida court has recognized 
a qualified privilege against disclosing un- 
published physical evidence of a crime. The 
Fourth District held in Satz v. News and 
Sun-Sentinel Co., 484 So.2d 590 (Fla. 4th 
DCA) (en banc) (per curiam), that a re- 
porter’s status does not confer a privilege to 
withhold physical evidence of a crime. The 
reporter in Satz took pictures in conjunction 
with a series of articles revealing alleged 
misuse of city equipment by city employees. 
Subsequent to the running of the stories, the 
state attorney brought a criminal investiga- 
tion and sought production of all unpublished 
photographs regarding misuse of city equip- 
ment. 

The Fourth District reversed the trial 
court’s issuance of a writ of prohibition 
quashing the subpoena, relying on the U.S. 
Supreme Court’s decision in Zurcher v. 
Stanford Daily, 436 U.S. 547 (1978), which 
upheld the execution of a search warrant on 
a newspaper office to locate and seize unpub- 
lished photographs depicting criminal activ- 
ity. 

The Second District addressed a similar 
issue in CBS, Inc. v. Cobb, 536 So.2d 1067 
(Fla. 2d DCA 1988) (per curiam). Cobb, a 
defendant charged with first degree murder, 
was interviewed on death row before the 
Florida Supreme Court reversed his sentence 
and before his second trial for the same 
murder.*® The state obtained copies of the 
broadcast footage and, in response, the defen- 
dant sought the unedited videotaped inter- 
view. CBS’ motion to quash the subpoena 
was denied and they filed an emergency writ 
for certiorari. 

The Second District assumed that a quali- 
fied privilege attached to out-takes of the 
interview, finding that ‘‘the nature of the 
material for which production is sought is a 
fact that can be considered, not in determin- 
ing whether a privilege applies at all, but 
whether the privilege is overcome.”’47 The 
court then applied the Gadsden three-part test 
and concluded the out-takes were relevant; 
the defendant demonstrated the lack of an 
alternative source of information; and the 
defendant demonstrated a compelling need 
for the information.** In reaching this conclu- 
sion, the court recognized that the defendant 
was “‘literally fighting for his life’’ and “‘that 
some deference must be afforded the rights 
of the accused.’’49 Thus, the Second District 
acknowledged that the defendant’s constitu- 
tional right to defend himself outweighed 
CBS’ constitutional right to withhold a jour- 
nalistic work product.5° 

A qualified privilege potentially protects 


journalists from disclosing information ob- 
tained through newsgathering. The recent 
Supreme Court decision in Morejon, how- 
ever, treats journalists like any other citizen 
when they are eyewitnesses to an event. 
Despite Morejon, pivotal issues remain: Is 
the absence of a nonconfidential source dis- 
positive of whether the privilege even ap- 
plies? The Second District Court of Appeal 
applies the privilege to nonconfidential sources 
although a chilling effect on the newsgather- 
ing process may not occur, while the Fourth 
District applies the privilege only to those 
situations in which a confidential source 
exists. Furthermore, who has the burden of 
proof, the reporter or the party seeking 
discovery? The Fourth District expressly 
places the burden on the journalist rather than 
forcing the party seeking the information to 
prove the inapplicability of the privilege. 
Resolution of these issues will force the 
Supreme Court to resolve the tension be- 
tween the role of the media in a participatory 
government and the role of the advocate in 
seeking full and complete discovery of the 
client’s cause. 
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In the Rules Regulating The Florida Bar made 
effective January 1, 1987, Chapter 1, Paragraph 1-3.3 
states: 

“Official Bar Address: Each member of The Florida 
Bar shall designate an official bar mailing address and 
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REMEDIES 


Under the Florida Securities and 


Investor Protection Act 


by Michael A. Hanzman 


Chapter 517 of the Florida Statutes, titled 
the Florida Securities and Investor Protection 
Act, is a comprehensive statutory scheme 
designed to protect the public from fraudu- 
lent and deceptive practices in connection 
with the sale of securities.! Section 517.301 
of the act, known as the “‘antifraud’’ provi- 
sion, describes the activities deemed unlaw- 
ful. It declares that it shall be a violation of 
the provisions of the act to directly or 
indirectly engage in any device, scheme, 
artifice to defraud, misrepresentation, act or 
practice which operates as a fraud in connec- 
tion with the purchase or sale of a security.2 
The text of §517.301 is, for all intents and 
purposes, identical to Rule 10b-5 promul- 
gated under the Federal Securities and Ex- 
change Act of 1934.3 

Sections 517.211 and 517.241(3) of the 
act set forth express civil remedies available 
to a party aggrieved by a violation of 
§517.301. The former provides that any 
person purchasing or selling a security in 
violation of §517.301, and every director, 
officer, partner, or agent for the purchaser or 
seller who personally participated or aided 
ir che sale or purchase, is jointly and sever- 
ally liable in an action for rescission if the 
plaintiff still owns the security, or for dam- 
ages if the plaintiff has sold the security.* 


Section 517.241(3) provides that ‘‘the same 
civil remedies provided by the laws of the 
United States for the purchasers or sellers of 
securities, under such laws, in interstate 
commerce extend also to purchasers or sell- 
ers of securities under this chapter.” The 
remedies available under these two provi- 
sions are cumulative.5 

Because §517.301 tracks the language of 
Rule 10b-5, judges and lawyers generally 
assumed that the two provisions should be 
similarly construed and that the elements of 
a cause of action under both were identical. 
As a result, a party alleging a violation of 
§517.301 traditionally has been required to 
prove all of 10b-5’s elements: namely, a 
misrepresentation, omission or other fraudu- 
lent device in connection with the purchase 
or sale of securities; the materiality of the 
misrepresentation, omission or other device; 
justifiable reliance; proximate causation; and 
damages.® In essence, it was simply taken for 
granted that §517.301 was a Rule 10b-5 
analogue, and in addressing issues in cases 
alleging a violation of §517.301, courts rou- 
tinely looked to federal decisions interpreting 
Rule 10b-5;7— that is, until the Florida Su- 
preme Court issued its decision in E.F. 
Hutton & Company v. Rousseff, 537 So.2d 
978 (Fla. 1989), a case which will undoubt- 


edly have a dramatic impact upon civil 
proceedings brought under the Florida act. 

In Rousseff the Florida Supreme Court 
was asked to decide whether a §517.211 
plaintiff must show that his loss (the decline 
in value of the investment) resulted directly 
from the defendant’s conduct, as opposed to 
some other source such as independent mar- 
ket forces—in other words, whether proxi- 
mate cause, or what is referred to as “‘loss 
causation,’ is an element of a cause of action 
under §517.211.8 In resolving this narrow 
question, the Rousseff court looked to two 
federal statutes which regulate the sale of 
securities. The first was §12(2) of the Secu- 
rities Act of 1933. The second was, not 
surprisingly, Rule 10b-5 of the 1934 Ex- 
change Act.? 

Section 12(2) of the federal 1933 Act 
provides that any person who offers or sells 
a security by means of a prospectus or oral 
communication which includes an untrue 
statement of a material fact, or omits to state 
a material fact necessary to make statements 
not misleading under the circumstances, shall 
be liable to the person purchasing the secu- 
rity for the consideration paid plus interest, 
if the purchaser still owns the security, or 
for damages if he no longer owns the secu- 
rity. 15 U.S.C. §771 (2), Rule 10b-5, as previ- 
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ously mentioned, is virtually identical to 
§517.301. It provides that it shall be unlawful 
for any person, in connection with the pur- 
chase or sale of a security, to directly or 
indirectly: employ any device, scheme, or 
omission, artifice to defraud; make any un- 
true statement or omission of material fact; 
or engage in any act, practice, or course of 
business which operates or would operate as 
a fraud or deceit. Although both §12(2) and 
Rule 10b-5 were enacted to redress securities 
fraud, their differences, some of which were 
highlighted by the Rousseff court, are ex- 
tremely significant. 

While §12(2) expressly imposes liability 
only upon “‘sellers’”!° of a security, the 
implied right of action under Rule 10b-5 
teaches “‘any person’”’ who violates the pro- 
vision. Rule 10b-5 also reaches a far broader 
spectrum of conduct than does §12(2). Spe- 
cifically, §12(2) imposes liability only when 
a plaintiff can demonstrate a misrepresenta- 
tion or omission of material fact. In contrast, 
Rule 10b-5 activities can be actionable even 
though they are not “‘precisely and techni- 
cally sufficient to sustain a common law 
action for fraud and deceit.’’!! All that is 
required is that the activity constitute a 
misleading or deceptive practice in what has 
been described as the “‘special Rule 10b-5S 
sense of the word fraud.’’!2 Rule 10b-5 is, 
therefore, much more expansive than §12(2) 
with respect to both the class of defendants 
within its reach and the scope of the conduct 
which is actionable. 

On the other hand, while §12(2) may not 
be as far reaching as Rule 10b-5, when 
available it provides a plaintiff with a much 
easier burden of proof to carry. Unlike a Rule 
10b-5 plaintiff, a party proceeding under 
§12(2) is not required to prove reliance or 
proximate cause (loss causation). In fact, 
because reliance and causation are not ele- 
ments of a §12(2) claim, a plaintiff is not 
even required to show that he received the 


misleading prospectus used to market the 
securities.'3 It is simply presumed that be- 
cause of their wide dissemination, written 
statements issued in connection with the sale 
of securities determine the market price 
which, in the last analysis, motivates the 
particular purchase, notwithstanding whether 
the purchaser relied. upon or even received 
the offending material.'* Additionally, §12(2) 
does not require a showing of scienter as a 
prerequisite to recovery. Rather, §12(2) places 
upon a defendant who seeks to escape liabil- 
ity the burden of demonstrating that he did 
not know, and in the exercise of reasonable 
care could not have known, of the untruth or 
omission.'5 Section 12(2) is, therefore, some- 
what of a strict liability statute, whereas Rule 
10b-5 is generally patterned after the. com- 
mon law cause of action for fraud. 

In Rousseff the defendant, E.F. Hutton, 
advanced the argument that, because §517.301 
tracks Rule 10b-5, the elements required 
under Rule 10b-5, including loss causation, 
should apply equally to claims under the 
Florida act. The plaintiff, however, contended 
that §§517.301 and 517.211, when read 
together, were similar to §12(2) which again 
does not require a showing of loss causation. 
The plaintiff, therefore, reasoned that loss 
causation should likewise not be a required 
element in a.§517.211 claim. 

In determining whether proof of loss cau- 
sation should be required under §517.211, the 
Rousseff court highlighted the fact that Rule 
10b-5 was wide ranging in the sense that it 
covered a broad spectrum of fraud and 
applied to any person who is deceitful in 
connection with the purchase or sale of a 
security. In the court’s opinion, proof of loss 
causation was deemed necessary in Rule 
10b-5 cases in order to balance and fairly 
restrict liability under such a wide ranging 
statute. The Rousseff court then described the 
Florida statutes as ‘“‘far more restrictive” 
than Rule 10b-5. In particular, the court 


opined that §517.211 applied to a far more 
narrow group of activities than does Rule 
10b-5; that ‘‘buyer/seller privity is required”’; 
and that the remedies afforded were re- 
stricted. The court also noted that §517.211, 
like §12(2) of the 1933 Act, seemed to be 
patterned after the common law contract 
cause of action for rescission which requires 
only a showing of a misrepresentation of 
material fact on which the buyer justifiably 
relied. These various factors led the court to 
conclude that the effect of §517.211 is 
similar to that of §12(2), and that §12(2) was 
in fact the federal law comparable to §517.211 
and §517.301. The court thus answered the 
certified question in the negative, holding 
that loss causation is not an element of a 
cause of action under §517.211. 

In the author’s opinion the Rousseff court 
was correct in concluding that loss causation 
is not required in a civil proceeding brought 
under §§517.211 and 517.301. There is sim- 
ply nothing in the statutes which imposes 
such a requirement. The court was also 
correct in analogizing the remedy provided 
in §517.211 to that contained within §12(2) 
of the federal 1933 Act. Each of these 
provisions reaches a narrow class of defen- 
dants, and neither is punitive in the sense 
that both contain an express and exclusive 
remedy of either rescission or rescissionary 
damages. Moreover, as the Rousseff court 
insightfully observed, the two sections resem- 
ble the common law cause of action for 
rescission which, like §12(2), also does not 
require a showing of scienter. To the con- 
trary, in a common law rescission action, 
where the only consequence is to place the 
parties back in their precontract positions, 
even an innocent misrepresentation will pro- 
vide a basis for relief.!© There is no reason 
why a plaintiff pursuing the rescissionary 
remedies under §517.211 should be put to 
any greater task. Nor is there any reason to 
require that a §517.211 plaintiff prove reli- 
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ance, notwithstanding the fact that it is an 
element of a common law rescission action. 
Nothing in §517.211 suggests that reliance 
is an element of a claim brought under the 
statute, any more than the provision, in the 
words of the Rousseff court, mentions proof 
of loss causation. Furthermore, in securities 
cases the elements of reliance and causation 
are so integrally related that it would be 
pointless to require a showing of one without 
the other. 

Finally, engrafting a scienter or reliance 
element onto §517.211 would, in the author’s 
opinion, run counter to both the Supreme 
Court’s admonition that the act be given a 
broad and liberal interpretation to effectuate 
its purpose of protecting the public, as well 
as to the legislative directive that the act 
extend to purchasers and sellers of securities 
the same remedies provided by the federal 
securities laws. A plaintiff proceeding under 
§517.211, therefore, should be required to 
prove nothing more than a plaintiff proceed- 
ing under §12(2) of the 1933 Act, and the 
Rousseff court was correct in taking the first 
step toward that result by refusing to read 
into §517.211 an element of loss causation. 
Nevertheless, some of the statements made 
by the Rousseff court in reaching its conclu- 
sion are somewhat troubling, and although 
the holding in Rousseff expands the use of 
§517.211, if interpreted incorrectly, the case 
ironically could severely impair the act’s 
effectiveness. 

For instance, in its opinion the court 
described the Florida statutes in general as 
more restrictive’? than Rule 10b-5 and 
commented that §517.211 “‘applies to a far 
more narrow group of activities than does 
Rule 10b-S.” The court also noted that under 
§517.211 “‘buyer/seller privity is required.” 
While it is true that §517.211 imposes liabil- 
ity upon only a specific class of persons, it 
certainly does not require privity in the 
contractual sense. Rather, every director, 
officer, partner or agent!” of the purchaser or 
seller who personally participates in or aids 
in making the sale or purchase is jointly and 
severally liable to plaintiff. Additionally, 
§517.211 does not set forth the “‘group of 
activities” which are proscribed under the 
act; it merely provides certain remedies 
available to a person injured by a violation 
of §517.301. The list of activities prohibited 
by §517.301 is, without question, as compre- 
hensive as that contained in Rule 10b-S. It is, 
therefore, difficult to discern how the Rousseff 
court concluded that §517.211 applies to a 
far more narrow group of activities than does 
the federal rule. 

Equally difficult to justify is the court’s 
blanket statement that the Florida statutes are 


far more restrictive than Rule 10b-5. While 
§517.211 itself may be more restrictive than 
Rule 10b-5 with respect to the scope of those 
within its reach, §517.241(3) of the act 
expressly provides that the same civil reme- 
dies provided by the laws of the United 
States to purchasers or sellers of securities 
in interstate commerce shall likewise extend 
to purchasers or sellers of securities under 
this chapter.'8 The Florida Supreme Court 
has noted that the purpose of §517.241(3) is 
to grant Florida investors the full range of 
civil remedies offered by the federal securi- 


ties laws.'9 As one commentator has ob- 
served, the section in effect is a “codification 
of federal law as an addition to state law,” 
which “‘insures that the state provision will 
always protect investors to the limit of 
federal development.’’2° Consequently, any 
conduct deemed unlawful under the federal 
securities laws is unlawful under the Florida 
act.2! Likewise, a party who could incur 
liability for violating the federal securities 
laws, including Rule 10b-5, could be held 
equally accountable under the Florida act. 
In the opinion of the author, the statements 
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made by the Rousseff court should not be 
interpreted to mean that the Florida act (as 
opposed to §517.211 itself) is more restric- 
tive than its federal counterparts, nor should 
the opinion be read to stand for the proposi- 
tion that §517.211 provides the exclusive 
means by which a defrauded investor can 
seek relief for a violation of §517.301. 
Rather, in pursuing a claim based upon a 
violation of §517.301, a plaintiff should be 
permitted to proceed under §517.211, 
§517.241, or both. If the defendant is within 
the narrow class of persons described in 
§517.211, the plaintiff's burden should be 
simply to show that the defendant purchased 
or sold a security in violation of §517.301, 
and that the plaintiff had no knowledge of the 
violation. The elements would be identical 
to a §12(2) claim; the only exception being 
that, unlike §12(2), §517.211 does not pro- 
vide the defendant with a so-called due 
diligence defense. If, however, the defendant 
is not within the reach of §517.211, there is 
no reason why the plaintiff should not be 
entitled to utilize §517.241(3) in pursuing a 
10b-5 type claim in state court. A plaintiff as- 
serting a 10b-5 type claim under §517.241(3) 
should be required to prove traditional 10b-5 
elements, including scienter, reliance and 
loss causation. The road under §517.241(3), 
therefore, will be tougher to travel, as it 
should be since a §517.241(3) defendant will 
likely be a collateral participant in the trans- 
action.22 

Construing the provisions of the act in the 
manner suggested above is consistent with 
the long-standing principle that the act be 
given a broad and liberal interpretation to 
effectuate the purpose of protecting the pub- 
lic against fraud. It will also ensure that a 
person defrauded in connection with the sale 
of securities sold wholly within this state 
(i.e., a transaction not involving interstate 
commerce) will not be deprived of remedies 
that would have been available had the 
transaction involved interstate commerce and 
thus fallen within the purview of the federal 
securities laws. Finally, implementation of 
the approach suggested above will harmonize 
the federal and Florida securities laws which, 
as the Supreme Court of Florida has ac- 
knowledged, were designed to operate hand-in- 
glove.23 

In contrast, if a defrauded investor’s sole 
remedy is to proceed under §517.211, the act 
will be reduced to nothing more than a 
codified common law rescission action avail- 
able against only the small class of persons 
referenced in that particular provision. Others 
who are not a seller or purchaser of securi- 
ties, or an officer, director or agent of the 
seller or purchaser, will be immune from 


liability under the act without regard to the 
extent of their participation in the transaction 
or, more importantly, their degree of culpa- 
bility.24 Such a result would render the act 
an extremely limited tool in preventing secu- 
rities fraud and would thwart its primary 
purpose. The effectiveness of the act also 
would be severely undermined if courts were 
to conclude that the conduct it prohibits is 
not as wideranging as that deemed unlawful 
under Rule 10b-S5. 


Conclusion 

In conclusion, it is the author’s opinion 
that all causes of action and remedies avail- 
able under the federal securities laws should 
be equally available under the Florida act. 
But, until and unless courts interpret the act 
in the manner suggested herein, practitioners 
would be prudent to bring Rule 10b-5 claims 
in federal district court against any defendant 
who does not clearly fall within the scope of 
§517.211.0 
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State, 336 So.2d 669 (Fla. 4th D.C.A. 1976). 

2 The statute, in pertinent part, reads as fol- 
lows: 

(1) It is unlawful and a violation of the 
provisions of this chapter for a person: 

“(a) In connection with the offer, sale or 
purchase of any investment or security, including 
any security exempted under the provisions of 
§517.051 and including any security sold in a 
transaction exempted under the provisions of 
§517.061, directly or indirectly: 

“1. To employ any device, scheme, or artifice 
to defraud; 

“*2. To obtain money or property by means of 
any untrue statement of a material fact or any 
omission to state a material fact necessary in order 
to make the statements made, in the light of the 
circumstances under which they were made, not 
misleading; or 

“3. To engage in any transaction, practice, or 
course of business which operates or would operate 
as a fraud or deceit upon a person.” 

3 Rule 10b-5, which was promulgated under 
15 U.S.C. §78j(b), is contained at 17 C.F.R. 
§240.10b-5. 

4 Fra. Stat. §517.211. Under §517.211 the 
remedies of rescission and money damages are 
mutually exclusive. Fallani v. America Water 
Corp., 574 F.Supp. 81 (S.D. Fla. 1983). The 
provision also allows the prevailing party in a suit 
to recover attorneys’ fees. See §517.211(6). 

5 See Nichols v. Yandree, 151 Fla. 87, 9 So.2d 
157 (1942). 

§ See, e.g., Alna Capital v. Wagner, 758 F.2d 
562 (11th Cir. 1985). The only difference between 
a Rule 10b-5 claim and a §517.301 claim was that, 
while a federal 10b-5 claim requires a showing of 
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deceive), under the Florida act mere negligence 
sufficed. See Alna Capital v. Wagner, 758 F.2d 
(11th Cir. 1985); Merrill Lynch, Pierce, Fenner & 
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and held that liability extends only to persons who 
successfully solicit the purchase, motivated at least 
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cases and has, in effect, eliminated the ability of 
plaintiffs to bring §12(2) claims against collateral 
participants in an offering such as professionals 
retained by the issuer (i.e., lawyers and account- 
ants). 

11 Woodward v. Metro Bank of Dallas, 522 
F.2d 84 (Sth Cir. 1975). 

12 Messer v. E.F. Hutton, 833 F.2d 909 (11th 
Cir. 1987). 

13 The courts have reasoned that such a require- 
ment would introduce an element of reliance not 
contained within the statute. See DeMarco v. 
Edens, 390 F.2d 836 (2d Cir. 1968). 

14 Sanders v. Nuveen & Co., Inc., 619 F.2d 
1222 (7th Cir. 1980). 

15 This has been referred to as the so-called due 
diligence defense. 

16 See, e.g., Robson Link & Co. v. Leedy 
Wheeler R. Co., 18 So.2d 523 (Fla. 1944). 

17 Under Ch. 517 “agent” is a defined term 
which does not encompass any person who could 
be deemed a common law agent of the seller or 
purchaser. See §517.021(3). Thus, like §12(2), 
§517.211 operates to impose liability upon a very 
narrow class. See Pinter v. Dahl, __ U.S.__, 108 
S.Ct. 2063 (1988). 

18 Fra. Stat. §517.241(3). 

19 Oppenheimer & Co., Inc. v. Young, 456 
So.2d 1175 (Fla. 1986). 

20 Note, Action under State Law: Florida’s Blue 
Sky and Common Law Alternatives to Rule 10b-5 
for Relief in Securities Fraud, XXXII, Fa. L. Rev. 
636, 654 n. 139 (1980). 

21 In Community National Bank v. Vigman, 
330 So.2d 211 (Fla. 3d D.C.A. 1976), the court 
suggested that Florida state courts do not have 
jurisdiction to adjudicate claims which allege con- 
duct that would be violative of the Securities 
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also Shearson Haydon Stone, Inc. v. Sather, 365 
So.2d 187 (Fla. 3d D.C.A. 1978). Vigman involved 
allegations of ‘“‘churning.’’ In the author’s opinion 
the court was clearly incorrect. The fact that federal 
courts have exclusive jurisdiction to decide Rule 
10b-5 claims does not mean that conduct violative 
of Rule 10b-5 cannot form the basis for a claim 
brought under the Florida act. To the contrary, 
Fra. Star. §517.301 prohibits the same conduct 
deemed unlawful under the federal rule. Thus, just 
as ‘‘churning” constitutes a violation of Rule 
10b-S, it constitutes a violation of §517.301. Asa 
result, a party injured by ‘‘churning”’ should be 
permitted to proceed in federal court under Rule 
10b-5 or in state court under §§517.211 or 517.241. 
They could also bring their state claims together 
with a Rule 10b-5 claim in federal court, as is 
commonly done. 

22 If the defendant is the direct seller or pur- 
chaser of the security, or a director, officer or agent 
of the seller or purchaser who personally partici- 
pates in the sale, the plaintiff will presumably 
proceed under §517.211. 

23 Oppenheimer & Co., Inc., v. Young, 456 
So.2d 1175 (Fla. 1986). In fact, the court went so 
far as to say that, in enacting the Florida act, it was 
the intent of the legislature to rely on federal laws 
in the enforcement of securities violations. 

24 This is precisely what occurred in the recent 
case of Beltram v. Shackleford, Farrior, Stallings 
& Evans, 3 F.L.W. Fed. D510 (M.D. Fla. 1989), 
when the court, citing Rousseff, entered summary 
judgment on a claim alleging that the defendant 
law firm engaged in conduct violative of §517.301. 
The court simply concluded that the defendant was 
beyond the reach of the act because it was ‘‘not in 
privity with the plaintiff.” 
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Civil Theft 
Re-emerging Weapon 
Everyday Commercial Disputes 


by Stephen W. Pickert 


n 1977, the Florida Legislature enacted §812.035(7) of the 
Florida Statutes.'! This statute gave any person injured by a 
violation of the Florida theft statutes (§§812.012-812.037) 
a cause of action for threefold the damages suffered, 
attorneys’ fees and costs, punitive damages, when appropriate, 
and the costs of investigation and litigation.? The broad definition 
of theft? under §812.014 and the tremendous potential for huge 
damage awards made this civil theft statute* very attractive to 
plaintiffs’ lawyers. As with the federal RICO act,> once the civil 
theft statute was “‘discovered,’® commercial litigators began 
asserting this powerful claim with much more frequency. 
Almost since its inception, however, the civil theft cause of 
action has been subject to a series of changes serving to weaken 
its punch and narrow its scope. Despite over a decade of 
restrictive judicial refinements and legislative amendments, the 
civil theft claim seems to be re-emerging as a potent weapon in 
everyday commercial disputes. 


Legislative Amendments 

A continuous legislative attempt to stem the tide of civil theft 
claims can be readily discerned by tracking the various changes 
to §812.035(7) since its effective date of October 1, 1977. As 
initially enacted, §812.035(7) provided for treble damages, 
attorneys’ fees at the trial and appellate level, costs of investiga- 
tion and litigation, and, “‘when appropriate,” punitive damages.” 

Punitive damages were deleted from §812.035(7) in 1984 in 
response to criticism of the excessiveness of awarding both treble 
damages and punitive damages.® Moreover, attorneys’ fees were 
qualified by a ‘‘reasonableness’”’ standard and the expansive 
provision for costs of investigation and litigation was deleted.? 
Though hardly a replacement for either punitive damages or 
investigation and litigation costs, a minimum damage provision 
of $200 was added.!° 

In 1986, the Florida Legislature enacted Ch. 772, the Civil 
Remedies for Criminal Practices Act,!! which, among other 
things, limited the scope of §812.035(7) to civil actions brought 
by the state, its agencies, instrumentalities, and municipalities.'2 
The civil remedies for a nongovernmental civil litigant are now 
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found under §772.11 of the Civil Remedies for Criminal Practices 
Act.!3 Although similar to §812.035(7), the new §772.11 clarified 
the debate concerning the standard of proof for a civil remedy 
based on a criminal act by inserting a ‘‘clear and convincing” 
standard into the statute.!4 The legislation also made clear that 
the deletion of punitive damages from the predecessor statute 
meant that ‘“‘in no event shall punitive damages be awarded under 
this Section”’!5 Moreover, it provided, for the first time, that a 
defendant could recover attorneys’ fees and costs should the court 
find that a civil theft claim was raised without substantial factual 
or legal support.!6 

The legislature has indecisively vacillated on two changes to 
the statute. As noted, in 1984 a $200 minimum damage provision 
was added to §772.11. In 1988, the $200 minimum damage 
provision was deleted.'7 Incredibly, the most recent amendments 
to this statute reinsert the minimum damage provision of $200.18 
Similarly, in 1985, the legislature added §812.081, concerning the 
theft and unlawful copying of trade secrets, to the list of crimes 
for which one could recover treble damages under the statute.!9 
The reference to §812.081, however, has now been deleted.2° 

The 1989 amendments also resulted in a few changes 
completely new to the statute. Now, before instituting a lawsuit, 
an injured party contemplating a theft claim under §772.11 must 
give a prospective defendant a written demand of $200 or the 
treble damage amount of the damages claimed.”! If the person to 
whom the demand letter is sent complies with the demand within 
30 days, he is entitled to receive from the claimant a written 
release from further liability for the specific act of theft 
committed.?? The statute also expressly allows the victim of a 
theft to recover treble damages from the parents or legal guardian 
of any unemancipated minor who lives with the parents or legal 
guardian and who is found liable for damages under §772.11.23 

The legislature also made it clear that the civil theft statute 
applies to worthless or dishonored checks issued after July 5, 
1989.74 This note to the statute addresses earlier court decisions 
which had held that the treble damages provisions under the civil 
theft statute were not recoverable when based on an alleged 
violation of the worthless check statute, §832.05.25 


: 


Judicial Restrictions: 
The “Contract Exception” 

While the legislature was doing its part to 
make this statutory weapon less lopsided in 
favor of a plaintiff, the judiciary was also 
attempting to limit the statute’s application. 
An early test came from an analysis of what 
constitutes a conversion or theft for purposes 
of the statute. In a commercial context, the 
item most often alleged to have been con- 
verted is money. A frequently upheld and still 
valid defense to a civil theft claim is that the 
property at issue, generally money, is not 
sufficiently identifiable to be capable of 
being converted. Frequently citing Belford 
Trucking Co. v. Zagar, 243 So.2d 646 (Fla. 
4th DCA 1970), for the proposition that an 
indebtedness which may be discharged by 
the payment of money cannot support an 
action for conversion, several courts found 
that a theft or conversion had not occurred 
where the object of the alleged conversion 
had been money and, therefore, the enhanced 
remedies of the civil theft statute were not 
available.26 Other courts, however, ruled that 
if the money allegedly converted was specifi- 
cally identifiable or earmarked in some 
manner, then a conversion sufficient to in- 
voke the civil theft statute remedies could be 
found.?7 

What appeared to be the beginning of the 
end for civil theft claims in everyday busi- 
ness disputes, however, came in American 
Int’l. Realty, Inc. v. Southeast First National 
Bank of Miami, 468 So.2d 383 (Fla. 3d DCA 
1985), and Advanced Surgical Technologies, 
Inc. v. Automated Instruments, Inc., 777 F.2d 
1504 (11th Cir. 1985). In American Int’l. 
Realty, Inc., Timothy Brumlik, president of 
American Realty, Inc., wrote a check on a 
corporate account in which there were insuf- 
ficient funds. The bank, pursuant to its 
written contract with Brumlik, its customer, 
made payment on the check. Brumlik and his 
company, in breach of the contract, refused 
to cover the overdraft. The bank sued for 
breach of contract and for civil theft and won 
at trial. The Third District Court of Appeal 
reversed judgment on the civil theft count, 
holding that the bank was entitled only to 
damages on the contract.?8 

The 11th Circuit in Advanced interpreted 
American Int’l. Realty, Inc. “‘as an indication 
that §812.014 does not apply to ordinary 
breaches of contract. . . 2’29 In Advanced, 
an exclusive Florida distributor of surgical 
lasers sued a nationwide marketing entity for 
breach of contract in terminating the distribu- 
torship. The trial court awarded treble damages 
on the finding of theft and the defendant 
appealed. The 11th Circuit Court of Appeals 
held that the defendant’s breach of contract 


by failing to pay monies due under the 
contract did not constitute conversion so as 
to justify a treble damage award. ‘‘We hold 
that the statutory scheme in question does 
not contemplate raising an ordinary breach 
of contract. . . to the level of theft. . . ””30 

Other courts soon found a basis to expand 
the position asserted in Advanced. Three 
months later, the Third District Court of 
Appeal in Rosen v. Marlin, 486 So.2d 623 
(Fla. 3d DCA 1986), rev. denied, 494 So.2d 
1151 (Fla. 1986), held that the recovery of 
damages for breach of contract will not 
support a trebling of such damages pursuant 
to the provisions of F.S. §812.035(7) (Supp. 
1984), and that such trebling is only war- 
ranted when there is no contractual relationship 
between the parties. The Rosen court based 
its holding on Belford Trucking and other 
settled law that ‘‘a mere obligation to pay 
money may not be enforced by a conversion 
action and that an action in tort is inappropri- 
ate where the basis of the suit is in contract, 
either express or implied’’;3! a debt which 
may be discharged by the payment of money 
cannot generally form the basis of a claim for 
conversion;>2 and a claim for breach of 
contract to pay money which is not specifi- 
cally earmarked or identifiable cannot be the 
subject of a conversion or theft claim allow- 


ing for the assessment of treble damages.*3 
In carefully limiting its holding, the Rosen 
court expressly distinguished the facts before 
it, first, from the situation “‘where a party 
intentionally received a specifically identifi- 
able sum of money knowing that he had no 
right to take it and who refused to give it 
back, as was the case in Senfeld v. Bank of 
Nova Scotia Trust Company Cayman, Ltd., 
450 So.2d 1157 (Fla. 3d DCA 1984)’’; and 
second, from the situation in which “‘a party 
refused to pay over to the demanding party a 
specific fund capable of separate identifica- 
tion required to be deposited into a special 
account, as was the case in Aero Int’l. Corp. 
v. Florida National Bank of Miami, 437 
So.2d 156 (Fla. 3d DCA 1983), pet. for rev. 
denied, 449 So.2d 264 (Fla. 1984).’’34 
Despite the distinctions drawn in Rosen, 
several cases following it held that if a 
contractual relationship between the parties 
was present, a claim for civil theft could not 
be sustained under any circumstances. See, 
e.g., Futch v. Head, 511 So.2d 314, 320 (Fla. 
1st DCA 1987) (‘The teaching of the Rosen 
decision, therefore, is that the existence of a 
contract negates any trebling of damages 
under §812.035(7), irrespective of whether 
or not the trial court has made a specific 
finding of conversion.”); Ass’n. Financial 
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Services. Inc. v. Lewis, 519 So.2d 26 (Fla. Sth 
DCA 1987); Rosenthal Toyota, Inc. v. Thorpe, 
824 F.2d 897, 902 (11th Cir. 1987) (“Under 
Florida law, damages for civil theft can only 
be trebled where there is no contractual 
relationship between the parties.””); Kalman 
v. Morris-North American, Inc., 531 So.2d 
394, 396 (Fla. 3d DCA 1988), rev. denied, 
539 So.2d 475 (Fla. 1989) (‘‘There can be 
no statutory civil theft where there is a 
contractual relationship between the par- 
ties.’’). 


Judicial Expansion: Limits of 
the Contract Exception 

A recent judicial trend, however, suggests 
that a contractual relationship does not neces- 
sarily preclude a claim for civil theft. 
Interestingly, it was the Third District Court 
of Appeal’s decision in Masvidal v. Ochoa, 
505 So.2d 555 (Fla. 3d DCA 1987), that 
diluted the effect of its own prior decision in 
Rosen v. Marlin. Masvidal rejected an auto- 
matic dismissal of a civil theft claim based 
upon the mere existence of a contractual 
relationship. The Masvidal court stated that: 
We are not persuaded by the argument that no civil 
theft or conversion occurred in this case because 
there was a contractual relationship between the 


parties. The evidence shows a classic embezzle- 
ment by the defendant of an escrow fund set up 


Let your colleagues 
know about 


New Partners 
& 
Associates 


For less than its costs to 
send announcement cards 
to 100 of your professional 
peers you can tell 45,000 law- 
yers about changes in your 
firm. 


Contact Joseph Bono 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 


(904) 561-5835 


under the subscription agreement between the 
parties. That is, the defendant lawfully obtained 
possession of the plaintiff’s funds to set up the 
escrow fund and thereafter converted the funds for 
his own use. This being so, the defendant, by his 
actions, committed an embezzlement, a civil theft 
and a conversion as well as a breach of contract. 

The Third District Court of Appeal went 
on to state, “‘we do not read Rosen v. Marlin 
to preclude this result because there, unlike 
this case, the parties had a legitimate contrac- 
tual dispute over the amount of a debt owed, 
and no embezzlement whatsoever occurred 
in that case.’’36 

Other courts have since begun to sustain 
civil theft claims despite the presence of a 
contractual relationship between the parties. 
In Miller v. Wallace Int’l. Trucks, Inc., 532 
So.2d 1276 (Fla. 2d DCA 1988), a contrac- 
tual relationship existed between Miller, owner 
of a dump truck, and plaintiff, Wallace Int’1. 
Trucks, Inc., for multiple repairs of Miller’s 
dump truck. Miller was unable to pay the full 
amount of the repairs and gave Wallace the 
title to another vehicle together with the 
power of attorney as security for the unpaid 
indebtedness. Miller then falsely certified to 
the State of Florida that title to the vehicle 
had been lost, obtained a duplicate title to the 
vehicle, and sold it. Wallace claimed that 
Miller had stolen its lien rights to the vehicle 
and sued for the balance of the repair bill and 
for civil theft. The trial court found Miller 
owed Wallace $8,000 plus interest and treb- 
led that entire amount under the civil theft 
statute. Miller appealed, citing Rosen v. 
Marlin and arguing that the recovery of 
damages for breach of contract would not 
support a claim for treble damages under the 
statute. The Second District Court of Appeal 
agreed, but found that ‘‘[i]n this case,... 
more than a mere breach of contract was 
involved.”37 The court found that the title to 
the vehicle and power of attorney Miller gave 
to Wallace created a lien of ascertainable 
value. Thus, ‘‘when Miller obtained the 
duplicate title and sold the [vehicle], he 
committed a statutorily defined theft through 
the conversion to his own use of a valuable 
right belonging to Wallace.’’38 

In Refined Sugars, Inc. v. Southern Com- 
modity Corp., 709 F.Supp. 1117 (S.D. Fla. 
1988), a sugar refiner brought suit against the 
defendant corporation and its president, alleg- 
ing fraud and civil theft in connection with 
sugar sales to the corporation. The U.S. 
District Court for the Southern District of 
Florida held that the mere existence of a 
contractual relationship did not preclude the 
application of the civil theft statute. “Even 
though section 812.014 does not apply to a 
legitimate contractual dispute concerning an 
ordinary breach of contract, (see Rosen v. 
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Marlin, 486 So.2d 623 (Fla. 3d DCA 1986)), 
the fraudulent scheme conducted by [the 
defendant], squarely falls within the confines 
of the Statute.’’39 The court reasoned that the 
civil theft statute contained clear and unam- 
biguous language which, applying the primary 
tule of statutory construction, ‘“‘must be 
accorded its plain meaning.’’4° ‘“‘Applying 
the plain meaning of section 812.014 to the 
facts of this case, it is clear that the fraudu- 
lent misrepresentations conducted by [the 
defendant] constitute theft.’’4! 

The Third District Court of Appeal in Zinn 
v. Zinn, 549 So.2d 1141 (Fla. 3d DCA 1989), 
avoided the conflict with the Rosen decision 
in affirming a jury verdict awarding damages 
for breach of contract, conversion, civil theft, 
common law fraud and securities violations 
based on an oil and gas drilling investment 
contract. The court in Zinn found that the 
contractual relationship at issue was between 
the plaintiffs and a corporation and not the 
defendant/principals in the corporation. 


There was ample testimony presented for the jury 
to believe that plaintiff’s investment contracts with 
[the corporation] were nothing more than a machi- 
nation on the part of the defendants Oscar and 
Harold through which the two lined their own 
pockets. The evidence showed that the defendants 
used the corporation for their personal, illegal, 
fraudulent purposes. Based on these facts, we reject 
Oscar and Harold’s claim that they cannot be held 
liable for civil theft. Oscar and Harold placed great 
emphasis on the fact that Rosen v. Marlin, [citation 
omitted], held that there can be no civil theft where 
there is a contractual relationship. However, the 
fact is that the contractual relationship involved 
here was not between Oscar and Harold and the 
plaintiffs. The contract was between [the corpora- 
tion] and the plaintiffs. Therefore, Rosen is not 
controlling and does not conflict with the civil theft 
award entered.*? 


In another case, the Fifth District Court of 
Appeal, in Russo v. Heil Construction, Inc., 
549 So.2d 676 (Fla. Sth DCA 1989), flatly 
rejected the contention that the presence of a 
contractual relationship between the parties 
automatically precludes a claim for civil 
theft. In Russo, the plaintiff and defendant 
entered into a contract for the construction 
of a house. The defendant contractor installed 
doors in the house, but subsequently removed 
them. The plaintiff sued for breach of con- 
tract and civil theft. The contractor did not 
dispute taking the doors but contended that 
the claim for civil theft was improper be- 
cause of the contractual relationship between 
the parties, citing Rosen v. Marlin. The Fifth 
District Court of Appeal found no merit in 
this assertion. ‘‘We hold that under the facts 
of this case, the taking of the doors was a 
separate act, distinct from the contractual 
arrangement between the parties.’’43 Accord- 
ingly, the court upheld the plaintiff’s ability 
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to maintain his civil theft action. 
One of the most recent decisions“ reflect- 
ing this trend also comes out of the Fifth 
District Court of Appeal. In Nova Flight 
Center, Inc. v. Viega, 554 So.2d 626 (Fla. Sth 
DCA 1989), Nova subleased a portion of its 
facility at Daytona Regional Airport to Eagle 
Flight Center, Inc., and to Aero Supply, Inc. 
The appellees, Viega and Johnson, were 
officers and stockholders of both subtenants. 
The principals of Nova subsequently moved 
out of the state and orally contracted with 
Eagle to manage and oversee the Nova 
operation. Eagle was to collect rent and 
revenue, pay expenses, and remit the remain- 
ing proceeds to Nova along with a monthly 
accounting. The relationship soured, how- 
ever, and Eagle sued Nova for breach of 
contract. Nova also sued Viega and Johnson 
for conspiracy to defraud by rewiring electri- 
cal lines in order to improperly bill Nova for 
electricity used by Eagle and Aero and for 
thefts of avionics and engine parts from 
Nova’s aircraft. The trial court reasoned that 
all the alleged improper actions ‘‘evolved”’ 
through the various contractual relationships 
and, relying on the rationale of Rosen v. 
Marlin, granted judgment on the pleadings 
in favor of the appellees on the civil theft 
count.45 The district court of appeal, how- 
ever, distinguished the Rosen decision by 
pointing out that the damages therein resulted 
from the alleged breach of contract. In 
contrast, the court of appeal characterized the 
contract in Nova as being merely incidental. 
The court reasoned that the contract ex- 
plained how Viega and Johnson obtained 
access to the premises and property of Nova, 
but the contract did not contemplate or 
authorize either the rewiring of the electric 
lines to provide “‘free’’ electricity to Eagle 
and Aero or the theft of Nova’s property.*® 
The Fifth District Court reversed the dis- 
missal of the civil theft claim stating that: 
“the fact ... there was a sublease of 
premises and a management agreement in 
existence when they allegedly committed 
these clearly criminal acts will not prevent 
the civil theft treble damage action.”’47 
In almost every commercial dispute, 
some kind of contractual relationship can be 
found. The overly broad and erroneous hold- 
ing that the mere existence of a contractual 
relationship between the parties precluded a 
claim for civil theft capped a legislative 
effort to make this statutory cause of action 
less attractive to a complaining party. The 
recent trend, however, is for courts to take a 
closer look at the facts of each case to 
determine whether the conduct complained 
of arises directly out of a breach of contract 
and, thus, precludes a claim for civil theft or 
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is separate, distinct and incidental to the 
contract. In the latter instance, a civil theft 
claim should be allowed. 


Conclusion 

Proving a claim for civil theft is by no 
means a simple task, given the statutorily 
enhanced burden of proof and the need to 
prove that the defendant, prior to the com- 
mission of the act, had an intent to commit a 
theft.48 Pleading a civil theft claim, however, 
requires little more than a prerequisite de- 
mand letter, facts to fit within the broad 
framework of §812.014, a specifically identi- 
fiable object of the theft or conversion, and 
a general averment of criminal intent.*? If, 
as is often the case, a contractual relationship 
is present, the issue becomes whether the 
activity is separate, distinct, or incidental to 
the contract. Since summary judgments are 
otherwise inappropriate in civil theft actions 
because of the necessity of finding intent,5° 
a civil theft claim which survives the contract 
exception hurdle is likely to force a defen- 
dant to face the prospect of considerable 
damages should he lose at trial. Thus, with 
the threat of treble damages and attorneys’ 
fees and costs still intact, the ‘‘civil theft”’ 
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claim once again rises to the forefront as a 
formidable claim and settlement tool in eve- 
tyday commercial disputes. 
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28 American Int’l. Realty, Inc. v. Southeast First 
Nat’l. Bank of Miami, 468 So.2d 383, 384 (Fla. 
3d D.C.A. 1985). 

29 Advanced Surgical Technologies, Inc. v. Auto- 
mated Instruments, Inc., 777 F.2d 1504, 1506-7 
(11th Cir. 1985). 

307d. at 1505. 

31 Rosen v. Marlin, 486 So.2d 623, 625 (Fla. 
3d DCA 1986), citing, Belford Trucking Co., Inc. 
v. Zagar, 243 So.2d 646 (Fla. 4th D.C.A. 1971). 

32 Rosen v. Marlin, 486 So.2d at 625, citing, 
Capital Bank v. G&J Investment Corp., 468 So.2d 
534 (Fla. 3d D.C.A. 1985); Schimmel v. Merrill 
Lynch Pierce Fenner & Smith, Inc., 464 So.2d 692 
(Fla. 3d D.C.A. 1985); Plotch v. Gregory, 463 
So.2d 432 (Fla. 4th D.C.A. 1985); and Douglas v. 
Brannon Porche Audi, Inc., 451 So.2d 1038 (Fla. 
3d D.C.A. 1984). 

33 Rosen v. Marlin, 486 So.2d at 625, citing, 
Capital Bank v. G&J Investments Corporation, 468 
So.2d 534 (Fla. 3d D.C.A. 1985); Plotch v. 
Gregory, 463 So.2d 432 (Fla. 4th D.C.A. 1985); 
Belford Trucking Co., Inc. v. Zagar, 243 So.2d 646 
(Fla. 4th D.C.A. 1971), and Advanced Surgical 
Technologies, Inc. v. Automated Industries, Inc., 
777 F.2d 1504 (11th Cir. 1985). 

3 Rosen, 486 So.2d at 625-26. 

35 Masvidal v. Ochoa, 505 So.2d 555, 556 (Fla. 
3d D.C.A. 1987). 

36 Id. 

37 Miller v. Wallace Int’l. Trucks, Inc., 532 
So.2d 1276, 1277 (Fla. 2d D.C.A. 1988). 

38 Jd. The trial court’s trebling of the entire amount 
Miller owed Wallace, however, was overturned. 
The district court ruled that the theft consisted only 
of the pledged security and not the $8,000 repair 
bill balance. Because Wallace failed to present 
evidence going to the value of the security, the trial 
court was without a valid basis for a treble damage 
award. Therefore, the trial court was instructed to 
strike the treble damage award upon remand. 532 
So.2d at 1277. 

39 Refined Sugars, Inc. v. Southern Commodity 
Corp., 709 F.Supp. 1117, 1122 (S.D. Fla. 1988). 

40 Id. 

41 Id. 

421d. at 1142. The defendants in Zinn also 
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claimed that the funds involved were not specifi- 
cally identifiable property subject to conversion in 
that any debt owed could be discharged by the 
payment of money in general. In support, they 
cited Overseas Equip. Co. v. Aceros Arquitectron- 
ics, 374 So.2d 537 (Fla. 3d D.C.A. 1979) and 
Belford Trucking Co., Inc. v. Zagar Co., 243 So.2d 
646 (Fla. 4th D.C.A. 1971). The Fourth District 
Court of Appeal in Zinn, however, found that 
“these cases had no application here for the same 
reason that Rosen was inapplicable: They are 
predicated on contractual obligations between the 
parties. In this case, Oscar and Harold were under 
no individual contractual obligation to the plain- 
tiffs.’ 549 So.2d at 1142. Moreover, the court 
found that the misused investment funds consti- 
tuted ‘‘identifiable property en masse.” Id. 

43 Russo v. Heil Construction, Inc., 549 So.2d 
676, 677 (Fla. Sth D.C.A. 1989). 

44 See also Miller v. Reinhart, 548 So.2d 1174 
(Fla 4th D.C.A. 1989), and O’Donnell v. Arcoiries, 
Inc.,___- So.2d 15 F.L.W. D1117 (Fla. 4th 
D.C.A. 1990). 

45 Nova Flight Center, Inc. v. Viega, 554 So.2d 
626, 627 (Fla. Sth D.C.A. 1989). 

46 Id. at 627. 

48 City of Cars. Inc. v. Simms, 526 So.2d 119 
(Fla. Sth D.C.A. 1988), rev. denied, 534 So.2d 401 
(Fla. 1988); Hurd v. State, 440 So.2d 691 (Fla. 1st 
D.C.A. 1983); State v. Dunmann, 427 So.2d 166 
(Fla. 1983). 

“ Fia.R.Civ.P. 1.120(b); but cf. Becerra v. 
Equity Imports, Inc., 551 So.2d 486 (Fla. 3d 
D.C.A. 1989) (Complaint must do more than 
merely track the language of the theft statute). 

5° American Int’l. Realty, Inc. v. Southeast First 
Nat’l. Bank of Miami, 468 So.2d 383, 384 n.5 (Fla. 
3d D.C.A. 1985). 
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BUSINESS LAW 


Search Warrants for Business 


Premises: Preventive Law Advice 


aw enforcement officers are in- 

creasingly using search warrants 

to probe legitimate businesses to 

obtain evidence of suspected 
crime in the areas of procurement fraud, 
antitrust, securities, banking, and environ- 
mental areas. Increasing use of search warrants 
raises the possibility that your business client 
will be served with a warrant and only then 
seek your counsel. Search warrants rely on 
surprise and permit law enforcement officers 
to obtain evidence without first notifying the 
potential defendant. Accordingly, the better 
you prepare your client, the better you and 
the client will be able to face the issues such 
warrants raise. The following article is in- 
tended as an aid for lawyers to advise 
business clients in developing procedures to 
comply with search warrants. 

Your preventive law advice to the business 
client should consist of a brief training 
session and assistance in the development of 
internal business procedures to comply with 
search warrant. An example of such a proce- 
dure is provided at the end of this article. 

The following material can be adapted for 
a search warrant awareness training class to 
be presented to those business owners or key 
employees likely to be affected should a 
search warrant be executed. The material 
includes a brief review of the law applicable 
to search warrants and a description of a 
proposed plan of action for a small business. 


Search Warrant 
Awareness Training 

Search warrants are orders of a federal 
court directing law enforcement officers to 
search in specifically identified locations for 
specifically described property.! Requirements 
for obtaining and execuiing search warrants 
are set forth in the federal Rules of Criminal 
Procedure.? Unlike subpoenas, search war- 
rants are directed at places, not persons. Once 
there is probable cause to believe that a crime 
has been committed, a warrant may issue to 
search the place in which evidence of the 


for Your Business Client 


Attorneys should 
provide preventive 
law advice by aiding 
business clients in 
developing search 
warrant procedures 


by John W. Simmons and 
Jay A. Brozost 


crime may exist and to seize the described 
evidence. As a warrant is a lawful order of 
the court, interference with the execution of 
the warrant will be viewed as the separate 
crime of obstruction.* 

Appropriate inquiries may be made by 
business owners, key employees or counsel 
during the execution of the warrant, but no 
one should attempt to prevent either entry or 
search or seizure from occurring.5 

Concurrent with the execution of a search 
warrant, agents have been requesting contem- 
poraneous interviews. This may create an 
atmosphere of confusion and surprise which 
makes the advisement of rights in advance 
of the search most beneficial. The business 
owner, manager or counsel for the corpora- 
tion cannot direct or advise employees to 
refuse to be interviewed.© However, counsel 
may inform employees of their rights regard- 
ing their decision to consent to an interview.’ 

Federal search warrants are issued by a 
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federal judge or magistrate within the district 
in which the property is located upon the 
request of a federal law enforcement officer 
or attorney for the government. Probable 
cause must exist for the issuance of the 
warrant, which is based upon a sworn affida- 
vit of a law enforcement officer setting forth 
the probable cause. Probable cause exists 
when “‘the facts and circumstances within 
the agent’s knowledge and of which they had 
reasonable trustworthy information are suffi- 
cient in themselves to warrant a man of 
reasonable caution in the belief that ...a 
crime has been or is being committed, and 
that seizable property can be found at the 
place.’’8 

Property which may be seized by a war- 
rant includes (a) property that constitutes 
evidence of the commission of a criminal 
offense; (b) contraband, the fruits of crime, 
or things otherwise criminally possessed; or 
(c) property designed or intended for use or 
which is or has been used as the means of 
committing a criminal offense. 

A search warrant must describe with “‘par- 
ticularity” (a) the place to be searched; and 
(b) the property to be seized. “‘Particularity”’ 
is interpreted as that which will enable the 
officer to ascertain and identify with reason- 
able effort the intended place to be searched 
and to leave to that officer no discretion as 
to what is to be seized. 


When the Agent 
Arrives with Warrant 

1. Agents (usually a heavily-armed team) 
will arrive at the front door. The agent in 
charge, absent exigent circumstances, must 
announce the authority under which he is 
acting and the purpose of his business. The 
agent is required to provide a copy of the 
search warrant.? 

2. At the first individual meeting, the 
agent should request permission to call coun- 
sel. Both home and work numbers of counsel 
should be readily accessible. 

3. Even if counsel cannot be reached, the 
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agent should not be denied admission to the 
premises. This is particularly true as use of 
force by the agents is authorized if entry is 
denied. Further, once admission is granted, 
the agent should not be obstructed from 
executing the search. 

4. Counsel, or if counsel is unavailable, 
an appropriate key employee, should accom- 
pany the agents on the search. That employee 
should: 

¢ Ask for and record the name of the 
agent in charge and his organizational affili- 
ation. It is appropriate to ask that individual 
for a business card; 

* Record the time that the search com- 
mences and is completed; 

* Read the warrant carefully to determine 
what places are to be searched and what 
objects or documents are to be seized; 

¢ If the government authorities are clearly 
exceeding the scope of the warrant, either as 
to location to be searched or property to be 
seized, the employee should apprise the agent 
in charge of this fact. If the agent fails to 
heed the advice, the employee should record 
which unauthorized areas and items are being 
searched and seized, and the specific searcher’s 
name. After having been informed that the 
search has exceeded the scope of the warrant, 
the agent may ask an employee to consent 
to the unauthorized search. The employee 
should never consent to a search or seizure 
that is not authorized in the warrant, nor 
should the employee attempt to physically 
prevent the search or seizure as they both 
will be challenged later. 

5. Certain documents are afforded a privi- 
leged status such as the attorney-client or 
work product privilege.'° If the agents at- 


tempt to search for and seize privileged or 
classified documents, an objection should be 
made.!! The employee should ask the agent 
in charge for the name of the assigned 
Assistant United States Attorney who should 
be contacted by telephone. An agreement to 
exclude the material from the search or to 
seal it pending a magistrate’s decision should 
be sought. !2 

6. The corporate employee accompanying 
the agent is not required to aid in the 
government’s search and seizure. While the 
employee should be civil, he need not volun- 
teer information that will aid the search. 

7. It is extremely important to ascertain 
exactly which documents are being seized. 
Although the agent is required to provide an 
inventory of the property seized before he 
departs,'> that inventory is often brief and 
nondescriptive. Accordingly, the employee 
should attempt to record exactly which docu- 
ments or objects are being seized. A dicta- 
phone may be the most convenient method 
to record this information. You should also 
ask to make copies of any documents that are 
seized in the search. Though there is prob- 
ably no absolute right to make copies, ar- 
rangements could be made for subsequent 
copying. This is particularly important if the 
documents are working files. 

8. Employees in the area to be searched 
may be temporarily detained and searched 
before leaving the area if the agent has an 
“‘articulable and individualized’’ suspicion 
of wrongdoing on the part of that person. The 
employee should not attempt to resist efforts 
to be searched. That employee should record 
where he was when the search took place, 
what he was doing, and what properiy, if 


any, was seized. 

9. Issurance of a search warrant, unlike a 
grand jury subpoena, is public information. 
It is not unusual for agents to provide the 
news media with advance notice of search 
warrant. The media may, in fact, arrive with 
the agents and attempt to gain entry. The 
news media need not be granted access 
during the search. Note: It is prudent for the 
company to prepare a public statement that 
an investigation is under way and that the 
company is cooperating. 

10. As soon as practicable after the search, 
counsel should interview in detail each em- 
ployee who observed the search and each 
employee whose office was searched and ask 
for an inventory of the items that were 
seized. 


Environmental Searches 

In the environmental area, law enforce- 
ment officers have been utilizing a three 
pronged approach: Search and seizure of 
documents; interview of employees; and tak- 
ing samples of air, soil, and water. While the 
procedures for document seizure and em- 
ployee interviews remain the same, it is 
recommend that, if there is to be sampling, 
the employee should ask the agent for split 
sampling. Basically, this involves the agent 
providing a portion of the sample. The 
sample should be independently tested. If the 
agent refuses to provide split samples, the 
employee should observe where the agent has 
drawn a sample and attempt to obtain a 
sample from a location as close as possible 
to the location of the agent’s sample. The 
exact location of all sampled sites should be 
noted. 
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Interviews of Employees 

Agents may attempt to interview employ- 
ees contemporaneously with the warrant exe- 
cution. Corporate counsel should never ad- 
vise an employee to refuse to cooperate with 
law enforcement officers, because corporate 
counsel represent the corporation not the 
employees. Such advice can and likely will 
be perceived by law enforcement officers as 
obstruction of justice. Counsel can advise the 
employee of his rights!* as follows: 

* You may chose to be interviewed, and 
if you do so chose, it is imperative that you 
tell the truth. 

¢ You are under no legal obligation to 
consent to an interview, and if you do not 
desire to be interviewed, you cannot be 
compelled to answer any questions at this 
time. 


¢ You may chose to be interviewed, and 
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you can insist on having counsel present. 
Corporate counsel will not act as your attor- 
ney but may be present simply as an observer 
and notetaker. It can be further explained that 
the employee may need his or her own 
counsel, which must be obtained at the 
employee’s expense unless the company has 
agreed to pay. 


Conclusion 

The execution of a search warrant is no 
longer reserved for organized crime — it has 
become a favorite investigative tool to probe 
legitimate businesses. In preventive law, at- 
torneys should subscribe to the old adage, 
“‘an ounce of prevention is worth a pound of 
cure.” Your assistance in providing the 
training and assisting in the development of 
internal procedures will be viewed by your 
client as a real interest in his welfare. 


1 W. LaFave, SEARCH AND SEIZURE, A TREATISE 
ON THE FouRTH AMENDMENT, (2d ed. 1987.) Al- 
though this article addresses only federal search 
warrants, where appropriate, references to Florida 
statutes, rules, or cases will be provided. 

2 Fep. R. Crim. P. 41; Silverthorn Lumber Co. 
v. U.S., 251 U.S. 385 (1920) (4th amendment 
protection applicable to corporate entities); FLA. R. 
Crim. P. 3.120; Fra. Stat. §933.01. 

3 Fourth Amendment, U.S. Consrt., Const. 
Art. 1, §12; Fra. Stat. §933.18. 

4 18 U.S.C. §§2232, 2233. There are limits 
on nighttime and Sunday execution of search 
warrants, Fep. R. Crim. P. 41(b); Fra. Star. 
§933.10 and §933.101. 

5 It would appear that a civil inquiry as to the 
warrant would not constitute obstruction. Fra. 
Star. §933.09 (the Florida Knock and Announce 
Statute); Fra. Star. §933.15. 

6 18 U.S.C. §1510 proscribes obstructing the 
communication of information relating to a viola- 
tion of any federal criminal statute by any person 
to a criminal investigator. 

7 Michigan v. Summers, __U.S.___, 101 S. 


Ct. 2587 (1981) (Detention of occupant justified 
due to suspision of criminal activity arising from 
existence of a search warrant). 

8 Sufficiency of Description of Business Re- 
cords Under Fourth Amendment Requirement of 
Particularity in Federal Warrant Authorizing and 
Seizure, 53 A.L.R. Fed. 679. 

9 Fep. R. Crim. P. 41(d); Fra. Star. §933.11. 

10 Fep. R. Evin. 501. 

‘If Department of Defense classified docu- 
ments are seized, the agent should be advised and 
the cognizant security authority must be notified 
immediately. 

U.S. Atrorney Manuat, § 1-15.220. 

13 Fep. R. Crim. P. 41(d). Fra. Star. §933.13. 

14 Rosner v. U.S., 10 F.2d 675, 676 (2d Cir 
1926) (lawyer good faith advice that a client assert 
the fifth amendment privilege). 


Problems with 
Fla. Law 90-179? 


During its spring session, the 
Florida Legislature enacted Flor- 
ida Law 90-179 to correct tech- 
nical problems (“glitches”) with 
the new Florida Business Cor- 
poration Act. A subcommittee 
of the Corporations/Securities 
Committee of the Business Law 
Section is preparing a second 
glitch bill to be submitted to the 
legislature later this year. If any 
Bar member has encountered 
technical problems in working 
with the business corporation 
act that were not addressed by 
this law, please call Marilyn 
Cane, 305/760-5700 or Dave 
Felman, 813/229-3333. 


Search Warrant Procedures for Compliance 


Immediate Action (Reception/Security) 
Determine identity of agent 
Obtain permission to contact counsel (name. 
phone number) 
Read warrant 
¢ place to be seized 
* property to be seized 
Issue badges to agents 
Arrange for escort (record custodian) 
Do not obstruct entry 


Escort Action 

Read warrant 

Obtain a copy of warrant 

Record day/time/duration of search 

Ask to make photocopies of seized 
records 


Do not obstruct search 

Make a detailed inventory of seized prop- 
erty (obtain copy of agent’s inventory) 

Refer any request to search to counsel 

Obtain joint sample (environmental) 

Advise cognizant security office if classi- 
fied records are taken 

Raise objection to privileged documents 


Concurrent Action (Security) 
Notify public relations/management 
Arrange for requested employees inter- 
view 


Follow-up Action (Each Participant) 
Prepare a written narrative and provide to 
counsel 
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TRIAL LAWYERS FORUM 


Landmark Decision Advances 
Litigation Rights of Florida 


lorida’s highway travelers face 
the yawning jaws of gridlock 
daily. The state’s growth long 
ago surpassed its transportation 
system’s ability to keep pace, and with 
passage of comprehensive growth manage- 
ment legislation in 1985,' governments now 
must not only maintain or improve current 
toad facilities to meet present population 
needs, but must also plan and implement 
strategies to ensure that transportation infra- 
structures will be available to support future 
growth. To meet these “concurrency man- 
dates,? the legislature provided the Florida 
Department of Transportation and express- 
way authorities having powers of condemna- 
tion with a significant planning tool: F.S. 
§337.241 (1985) (amended 1986, 1988 and 
1989). These provisions authorized DOT to 
prepare and record ‘‘maps of reservation” 
delineating the limits of proposed rights-of- 
way for new road construction or the even- 
tual widening of existing roadways.? Upon 
recordation, the maps created building set- 
back lines or construction corridors within 
which no new construction of any type was 
permitted, since the statute prohibited local 
governments from issuing development per- 
mits for land lying within such proposed 
rights-of-way for a period of up to 10 years 
from the date a map was recorded. 
Right-of-way reservation provided road 
building authorities with a statutory mecha- 
nism by which they could “freeze” the 
development of potential transportation corri- 
dor properties pending determination of pre- 
cise roadway needs or availability of funding 
for future projects. By prohibiting develop- 
ment of lands reserved, the DOT could avoid 
the possibility that property owners would 
improve parcels that might ultimately be 
condemned and thus increase the amount of 
compensation that would have to be paid. 
This money-saving device would certainly 
benefit all Florida taxpayers by keeping 
down the ever-escalating costs of property 
acquisition, since lands surrounding potential 


Property Owners 


The clear message 
from the decision is 
that concerns of 
transportation 
authorities will 
neither outweigh 
property owners’ 
rights nor deter 
claims for just 
compensation 


by Scott J. Johnson and 
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roadway expansions were doubtless those 
most susceptible to and desirable for profit- 
able development. Yet, the insistent voices 
of affected property owners repeatedly raised 
the questions: “‘What about my property!? 
What do you mean, you might need it some 
day for a road?” The disturbing answer to 
these questions was that there was nothing 
in the statute that actually required DOT to 
proceed with condemnation of reserved lands — 
ever. At the end of a 10-year reservation, the 
roadway authority could simply walk and the 
cost to taxpayers was zero, except perhaps 
to those affected property owners who were 
deprived of the “‘economically viable use’’5 
of their lands during the permit morato- 
rium. 


The Joint Ventures Decision 
Joint Ventures, Inc., was one of those 
insistent voices. In November 1985, DOT 
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recorded a map of reservation in Hillsbor- 
ough County that included 8.3 acres of 
vacant land adjacent to Dale Mabry Highway 
owned by the corporation. The property was 
under contract for sale contingent upon the 
purchaser’s ability to pull permits necessary 
for its development. Since F.S. §337.241(2) 
prohibited the issuance of such permits for 
reserved lands, the contingency could not be 
met. Joint Ventures attempted to set aside 
DOT?’s reservation in an administrative hear- 
ing,® and when the hearing officer ruled in 
DOT’s favor, appealed that decision to the 
First District Court of Appeal, arguing that 
the 10-year permit moratorium constituted a 
“taking” without just compensation since it 
deprived the corporation of the substantial 
and beneficial use of its property. Although 
the First District determined that Joint Ven- 
tures’ rights of constitutional due process 
were not violated because it had the remedy 
of an action for inverse condemnation,’ the 
court nevertheless certified the following 
question to the Florida Supreme Court as 
‘fone of great public importance’’: “‘Whether 
Subsections 337.241(2) and (3) are uncon- 
stitutional in that they provide for an imper- 
missible taking of property without just 
compensation and deny equal protection and 
due process in failing to provide an adequate 
remedy.”’8 

In Joint Ventures, Inc. v. Department of 
Transportation, 563 So.2d 622, 15 FLW 5246 
(1990), reh’g. denied, 15 FLW (July 27, 
1990), the Supreme Court of Florida held in 
a landmark 4-3 decision that F.S. §§337.241(2) 
and (3) (1987) unconstitutionally permitted 
the taking of private property without just 
compensation in violation of the fifth amend- 
ment to the U.S. Constitution and Art. X, 
§6(a) of the Florida Constitution. Declaring 
the provisions facially invalid as inappropri- 
ate regulatory mechanisms, the majority re- 
jected the DOT’s argument that the statute 
was a legitimate exercise of police power 
employed for the economic welfare of the 
state. Indicating that a development morato- 
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tium to control land acquisition costs was 
nothing more than ‘“‘a thinly veiled attempt 
to ‘acquire’ land by avoiding the legislatively 
mandated procedural and substantive protec- 
tions of [condemnation statutes], the court 
Stated that such a “‘freeze”’ was indistin- 
guishable from the forbidden ‘‘[deliberate 
attempt] to depress land values in anticipa- 
tion of eminent domain proceedings.’”’!9 

In addition to the statute’s failure to 
provide just compensation for taking private 
property, the court was further concerned 
with the lack of due process guarantees 
afforded by the reservation provisions. Al- 
though an action for inverse condemnation 
could be pursued, the court did not perceive 
such an after-the-fact remedy as a substitute 
for the safeguards of eminent domain pro- 
ceedings, since a property owner affected by 
the reservation regulation would not be on 
equal footing with one whose lands are 
formally condemned. ‘“‘The former has the 
burden of seeking compensation, must initi- 
ate the inverse condemnation suit, and must 
finance the costs of litigation without the 
procedural protections afforded the con- 
demnee.’’!! Accordingly, the court ruled that 
the administrative hearing authorized by F.S. 
§337.241(3) was not a procedural cure for the 
inadequacy of F.S. §337.241(2) to provide a 
constitutional means by which an owner 
would be compensated for DOT’s regulation 
of his property. 


Ramifications 
of the Court’s Ruling 

The Joint Ventures decision results in 
“‘good news” and ‘‘bad news.” As a victory 
for private property rights, the good news is 
that the ruling has resulted in the withdrawal 
of recorded maps of reservation,!? thereby 
allowing landowners to proceed with devel- 
opment or marketing of properties previously 
restricted. Also, tenants or property owners 
who may have considered vacating property 
subject to recorded reservation maps may 
instead remain in possession to take advan- 
tage of favorable lease terms, desirable loca- 
tion, or the like. Yet, the bad news is that the 
market remains knowledgeable that a trans- 
portation project may still be planned for 
lands formerly reserved, resulting in a poten- 
tial hesitation to invest in or develop those 
properties only to have them condemned at 
a later date. 

Of additional benefit to landowners, the 
decision affords immediate opportunity for 
the filing of actions in inverse condemnation 
under the following rule established by the 
U.S. Supreme Court in First English Evan- 
gelical Lutheran Church v. County of Los 
Angeles, 482 U.S. at 321 (1987): “[W]here 


the government’s activities have already 
worked a taking of all use of property, no 
subsequent action by the government can 
relieve it of the duty to provide compensation 
for the period during which the taking was 
effective.” 

When consulting with an affected property 
owner on the advisability of filing an inverse 
condemnation complaint, the practitioner 
should typically consider the following is- 
sues. Of primary strategic importance is 
whether to file immediately the complaint or, 
alternatively, delay filing to see if DOT will 
initiate conventional eminent domain pro- 
ceedings under F.S. Ch. 73 and 74. The risk 
tun by not filing the inverse complaint is that 
there’s no assurance DOT will ever proceed 
with statutory condemnation. Unless DOT 
files suit or the property owner initiates an 
inverse action, no compensation will be paid 
to the latter for the impermissible regulation 
of his land under F.S. §337.241 (1987). 

Subject to the omnipresent risk that litiga- 
tion carries no guarantees, there are certain 
advantages to the landowner who immedi- 
ately files an inverse condemnation case 
pursuant to the Joint Ventures decision. First, 
the legal process will be set in motion in an 
attempt to obtain for the property owner 
compensation for the development morato- 
rium imposed upon his land, as opposed to 
the uncertainty of awaiting DOT’s possible 
initiation of condemnation. Second, the im- 
mediate filing of an inverse action will force 
DOT to address the issues of the alleged 
taking and the potential compensation pay- 
able to the affected property owner, which 
may encourage the negotiation of an expe- 
dited settlement to the landowner’s benefit. 
Accordingly, while consideration of each 
case must be based upon the particular facts 
and circumstances involved, it appears ad- 
vantageous to the affected landowner to 
proceed with filing an inverse condemnation 
complaint. 

Once the decision is made to file suit, the 
next consideration is the appropriate court for 
the initiation of the action. While federal 
court can be an acceptable forum,!> it is 
usually more typical to file in state circuit 
court, where condemnation trials are given 
statutory priority over other civil actions.!4 
Therefore, if accelerated resolution is impor- 
tant to the property owner, and barring some 
other compelling reason to file in federal 
court, filing the inverse condemnation com- 
plaint in state court is advisable. 

Assuming the decision is made to file the 
inverse action in state court, the property 
owner should be advised that such litigation 
involves a two-step process.'5 In the first 
step, the landowner must prove in a nonjury 


trial that the recording of the map of reserva- 
tion, in fact, resulted in a “‘taking”’ of his 
property. The complaint would claim at a 
minimum a temporary taking from the re- 
cording date of the reservation map to at least 
the date of the Joint Ventures decision, April 
27, 1990, since the property owner arguably 
was denied the use of his property only for 
the period of time that a recorded map of 
reservation actually prohibited the issuance 
of all development permits. While it is too 
early to predict with certainty how trial 
courts will rule on this initial taking issue, 
there is the sound argument under Joint 
Ventures that denying a landowner the right 
to obtain development permits for his prop- 
erty results in the denial of the economically 
viable use of his land, thereby establishing 
the requisite proof for finding that a taking 
has occurred.!6 

The property owner faces a two-fold risk 
should the trial court determine that no taking 
has occurred: The nonprevailing landowner 
could have court costs taxed against him (as 
in any civil proceeding), and in the presenta- 
tion of his case, the property owner might 
divulge strategic trial information which could 
later be used against him by the DOT should 
it thereafter file a conventional condemnation 
action (of course, this latter risk may also 
exist even if the property owner prevails in 
the inverse action). 

Assuming the property owner was suc- 
cessful in establishing a taking, ihe second 
step of the inverse condemnation lawsuit 
would be a jury determination of the amount 
of compensation to be paid the landowner for 
such taking, determined in accordance with 
statutory procedures governing conventional 
condemnation actions. In presenting the com- 
pensation case, the property owner would 
typically utilize the pretrial services and trial 
testimony of expert witnesses, generally con- 
sisting of at least a real property appraiser 
and a land use planner. The compensation to 
be awarded normally includes the value to 
the landowner for the use of the affected 
property during the period of time its devel- 
opment was “‘frozen’’ by the map of reserva- 
tion. If successful, the property owner would 
be entitled not only to the amount of com- 
pensation determined by the jury (including 
potential severance and other special dam- 
ages), but would also be entitled to statutory 
prejudgment interest on the value of the 
affected property from the date of the tak- 
ing,'” and an award of reasonable attorneys’ 
fees and costs incurred by the property owner 
in both the taking trial and the subsequent 
jury trial determining compensation.'® 

If a landowner was successful in obtaining 
a trial court determination of ‘“‘taking”’ and a 
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jury award of compensation, the result would 
be a double blow to DOT: It would be forced 
to compensate the property owner for the 
value of the temporary taking (as well as 
attorneys’ fees and costs), yet unlike the 
result of normal condemnation, the authority 
would not be entitled to a conveyance of the 
land. Accordingly, DOT may choose to 
proceed with actual condemnation of previ- 
ously reserved lands (subject, of course, to 
the availability of funding), realizing that if 
compensation must be paid, it might as well 
get a return on its investment. 


New Legislation 

In the very early morning hours of what 
would be the last day of the 1990 legislative 
session, a “‘cleanup’’ bill was passed to 
amend various existing transportation stat- 
utes. Senate Bill 348,'9 signed into law by 
Governor Martinez on July 2, 1990, created 
F.S. §337.243 which provides that DOT (or 
any expressway authority) must express its 
intention to proceed with condemnation of 
“‘reserved’’ property within 45 days of re- 
ceiving notice that a development application 
for that property had been filed with a local 
government. After this initial 45-day period, 
DOT then has 120 days to either purchase the 
property or initiate condemnation proceed- 
ings. 

While the new provision “forces the hand” 
of the roadway authority by limiting the time 
period during which a local governmental 
entity may withhold issuance of a develop- 
ment permit,”° it also eliminates the safe- 
guard of written notice mailed to affected 
property owners to the public hearing on a 
proposed reservation map and its subsequent 
recordation.2! For example, without prior 
notification, a landowner might convey prop- 
erty, innocent of an imminent reservation 
map recordation, and his purchaser would 
take title unaware of any impediment to 
immediate construction until he attempted to 
obtain any type of development permit which, 
by definition, ‘‘includes any building permit, 
zoning permit, plat approval,’’22 etc. In light 
of the court’s concern in Joint Ventures 
regarding the invalidated statute’s lack of 
procedural due process, these new provisions 
may also lack sufficient safeguards to pass 
constitutional muster. 


Conclusion 

Florida’s roadway authorities have a legiti- 
mate interest in constructing and improving 
the state’s transportation facilities, as well as 
acquiring the property to do so at an eco- 
nomically feasible price. Property owners, all 
of whom are road users with many being 
business operators or developers, also wel- 
come improvement of the highway infra- 
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structure. While the interests of all such 
parties need to be accommodated, the clear 
message from the Joint Ventures decision is 
that the legitimate concerns of transportation 
authorities will neither outweigh the constitu- 
tional right of a property owner to be 
protected from improper regulation of his 
land, nor deter a claim for just compensation 
for a temporary taking resulting from the 
imposition of an impermissible regulatory 
mechanism.?? 9) 
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his article addresses the issue of 

whether there is a set-off from 

uninsured motorist coverage for 

available liability insurance, or 
whether uninsured motorist coverage is purely 
excess over and above available liability 
coverage. 

In a pure ‘‘set-off’’ situation the amount 
of available uninsured motorist coverage 
would be reduced dollar for dollar up to the 
limits of available liability coverage. For 
example, assume an injured plaintiff, free 
from fault, sustained $100,000 in damages 
and carried $50,000 in uninsured motorist 
coverage. Further, assume that the tortfeasor 
carried $10,000 in available liability cover- 
age. Under a pure ‘‘set-off’’ scenario, the 
available uninsured motorist coverage would 
be reduced by the $10,000 of available 
liability coverage. The injured plaintiff would 
be entitled to recover $46,000 in uninsured 
motorist benefits and $10,000 from the tort- 
feasor’s liability carrier. 

In a pure excess situation the amount of 
available uninsured motorist coverage is not 
effected by the amount of available liability 
coverage. The relevant determination in a 
pure excess situation is the injured plaintiff’s 
total damages. In the example above, the 
injured plaintiff would be entitled to $50,000 
in uninsured motorist benefits and $10,000 
from the tortfeasor’s liability carrier for a 
total recovery of $60,000. The injured plain- 
tiff is entitled to receive the total amount of 
liability coverage and uninsured motorist 
coverage up to the full extent of the injured 
plaintiff’s damages. 

There is a third hybrid situation in which 
uninsured motorist coverage is not purely 
excess, nor is there a pure “‘set-off” in the 
amount of available liability coverage. In this 
hybrid situation uninsured motorist coverage 
is only available in the event the available 
uninsured motorist coverage exceeds the avail- 
able liability coverage. However, once 
uninsured motorist coverage is available, it 
is available in its full amount without reduc- 
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tion from available liability coverage. In the 
above example, since the available uninsured 
motorist coverage exceeds the limits of avail- 
able liability coverage, the uninsured motorist 
coverage would be purely excess. The in- 
jured plaintiff would be entitled to $50,000 
in uninsured motorist coverage and $10,000 
from the tortfeasor’s liability carrier. How- 
ever, if the tortfeasor in the above example 
had $50,000 in available liability coverage, 
there would be no uninsured motorist bene- 
fits available. In this instance, because the 
liability coverage available was at least equal 
to the available uninsured motorist coverage, 
there is no uninsured motorist claim. 

The article will address (1) the period 
prior to October 1, 1984; (2) the period 
between October 1, 1984, and October 1, 
1989; and (3) the period subsequent to 
October 1, 1989. For uninsured motorist 
coverage contained in policies issued or 
renewed prior to October 1, 1984, uninsured 
motorist coverage is subject to a pure set-off 
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for available liability coverage. Uninsured 
motorist coverage provided in policies is- 
sued, or renewed, on or after October 1, 
1984, and prior to October 1, 1989, will be 
treated as a hybrid. For policies issued, or 
renewed, on or after October 1, 1989, unin- 
sured motorist coverage is purely excess over 
and above available liability coverage. 

The statutory provisions governing unin- 
sured motorist coverage in Florida are codified 
in F.S. §627.727.' The Florida Legislature 
has amended this statute numerous times, 
and often created more questions than it 
has resolved. As stated by Judge Chris 
Altenbrand in Ouirk v. Anthony, ___ 
So.2d 15 FLW 1151, 1152 (Fla. 2d 
DCA 1990), ‘‘the relationship between the 
UM statute and the Florida Legislature is 
similar to that between the fragile beach and 
a hurricane, except the annual storm season 
in the legislature arrives a few months ear- 
lier.” 

Prior to October 1, 1984, it is clear that 
there was a pure set-off, in the amount of 
available liability coverage, from the amount 
of available uninsured motorist benefits. See 
Bayles v. State Farm Mutual Automobile 
Insurance Company, 483 So.2d 402 (Fla. 
1985).? In Bayles, the Florida Supreme Court 
was faced with a situation in which the 
petitioner, Sheryl Bayles, was injured in an 
automobile accident caused by two tortfea- 
sors, one of whom was uninsured. The other 
tortfeasor had available liability insurance 
with limits greater than or equal to the 
petitioner’s own uninsured motorist cover- 
age. The court determined that the language 
of F.S. §627.727(1) (1983) mandated a hold- 
ing “‘that where the insured tortfeasor ha[d] 
liability insurance with policy limits equal to 
or greater than those contained in the injured 
person’s UM policy, resort may not be had 
to the injured party’s own UM benefits.’ 
The rationale for decisions such as Bayles 
was that: 


[t]he availability of one joint tortfeasor’s 
liability insurance benefits, in the same amount as 


wes 


claimants’ uninsured motorist benefits, satisfies the 
purpose for which uninsured motorist benefits were 
provided by law and contract, irrespective of the 
fact that those uninsured motorist benefits would 
be available to claimants in full were the phantom 
the only tortfeasor, and irrespective of the fact that 
claimants’ insured recovery would be greater were 
the phantom not a phantom but rather an insured 
tortfeasor brought jointly to court with the tortfea- 
sor insured equally with the claimants’ uninsured 
motorist liability limits.‘ 

Based upon this rationale the Bayles court 
concluded that the purpose behind uninsured 
motorist coverage had been satisfied by the 


tortfeasor with limits of liability insurance 
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greater than Sheryl Bayles’ available unin- 
sured motorist coverage. The fact that Ms. 
Bayles’ total uninsured motorist limits would 
have been available had the uninsured tort- 
feasor been the sole tortfeasor was not 
determinative. Additionally, the fact that Ms. 
Bayles’ insured recovery would have been 
greater had the uninsured tortfeasor also had 
liability coverage was not determinative. The 
purpose behind uninsured motorist coverage 
was Satisfied simply by available liability 
coverage in an amount at least equal to the 
available uninsured motorist coverage. Al- 
though not relied upon in decisions such as 
Bayles, the 1983 version of §672.727(1) 
expressly provided for a set-off, in the amount 
of the underinsured motorist’s automobile 
liability insurance, from available uninsured/ 
underinsured motorist coverage.5 

Therefore, prior to October 1, 1984, the 
amount of available uninsured motorist cov- 
erage was reduced dollar for dollar by the 
amount of available liability coverage.® Con- 
sequently, if a tortfeasor had available liability 
coverage with limits greater than or equal to 
the available uninsured motorist coverage,’ 
no uninsured/underinsured motorist benefits 
were available.® 

The period between October 1, 1984, and 
October 1, 1989, has been marked by a great 
deal of uncertainty as to whether uninsured 
motorist coverage is purely excess over and 
above available liability coverage, or whether 
there is a pure set-off for available liability 
coverage against available uninsured motorist 
coverage. The 1984 amendments to 
§627.727(1) provided that uninsured motorist 
coverage would not duplicate benefits avail- 
able under any motor vehicle liability policy. 
However, uninsured motorist coverage would 
cover the difference between the injured 
insured’s total damages and the available 
liability coverage, up to the full extent of the 
limits of uninsured motorist coverage. This 
amendment expressly stated that uninsured 
motorist coverage would not be reduced by 
a set-off against liability coverage.? Addition- 
ally, the same amendment deleted the 
following language from that section, ‘‘only 
the underinsured motorist’s automobile liabil- 
ity insurance shall be set-off against 
underinsured motorist coverage.’”!° 

Interestingly, the 1984 amendments did 
not change the definition of an uninsured 
motor vehicle contained in F.S. §627.727(3)(b) 
(1983). An uninsured motor vehicle is de- 
fined by that statute to include an insured 
motor vehicle with bodily injury liability 
insurance limits in an amount less than the 
available uninsured motorist coverage.!! 

The 1984 amendment to §627.727(1) was 
apparently intended to clarify legislative in- 


tent that uninsured motorist coverage be 
purely excess over and above available liabil- 
ity coverage.'? However, failure to modify 
the definition of an uninsured motor vehicle 
in F.S. §627.727(3)(b) (1983) so as to con- 
form with the other 1984 amendments resulted 
in a great deal of uncertainty and confusion. 

This confusion has now been resolved by 
the Florida Supreme Court in the case of 
Shelby Mutual Insurance v. Smith, ____ 
So.2d ___, 15 FLW S15 (Fla. 1990). The 
Shelby court was faced with a situation in 
which the injured insured received $50,000 
from the tortfeasor’s automobile liability 
carrier, representing the policy limits. There- 
after the insured made demand for $25,000 
in uninsured motorist benefits under the 
Shelby Mutual policy. Shelby Mutual denied 
coverage claiming that the tortfeasor’s vehi- 
cle was not uninsured pursuant to F.S. 
§627.727(3)(b) since the available liability 
coverage was greater than the available unin- 
sured motorist coverage. 

The court ultimately ruled that F.S. 
§627.727(1) (1984) provided protection for 
those injured persons legally entitled to re- 
cover damages from the owner or operator 
of an uninsured motor vehicle. An uninsured 
motor vehicle is defined in F.S. §627.727(3)(b) 
(1984) as one having limits of liability 
coverage less than the limits of available 
uninsured motorist coverage. Absent an unin- 
sured motor vehicle, there is no need to 
examine §627.727(1) prohibiting set-off of 
liability insurance. Section 627.727(1) comes 
into effect only after an uninsured motor 
vehicle is involved.'3 

Since the tortfeasor in Shelby carried 
$50,000 in liability coverage as compared to 
Ms. Smith’s $25,000 in uninsured motorist 
coverage, there was no uninsured motor 
vehicle involved. Absent an uninsured motor 
vehicle there was no need to examine the 
prohibition of set-off against liability cover- 
age contained in §627.727(1). Therefore, 
Shelby Mutual was justified in denying the 
claim for uninsured motorist benefits. '4 

The Shelby court was faced with a situ- 
ation in which the limits of available liability 
coverage were greater than the available 
uninsured motorist coverage limits. In Mar- 
quez v. Prudential Property and Casualty 
Co, So.2d 15 FLW $209 
(Fla. 1990), the Supreme Court was faced 
with a situation in which the tortfeasor’s 
limits of liability coverage were equal to the 
insured’s limits of uninsured motorist cover- 
age. The Marquez court affirmed the denial 
of uninsured motorist benefits where the 
limits of liability coverage were equal to the 
limits of uninsured motorist coverage. Id. 

For policies issued or renewed on or after 
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October 1, 1984, as well as those policies 
issued or renewed, prior to October 1, 1989, 
in order for an insured to have a viable 
uninsured motorist claim the limits of avail- 
able uninsured motorist coverage must be 
greater than the limits of available liability 
coverage.'5 In the event the limits of avail- 
able uninsured motorist coverage are less 
than, or equal to, the available liability 
coverage, no uninsured motorist claim will 
be permitted.'© 

Once again, in 1988, the Florida Legisla- 

ture attempted to clarify its intention with 
respect to whether uninsured motorist cover- 
age is purely excess over and above available 
liability coverage. The following language 
was deleted from §627.727(1): 
The coverage described under this section shall be 
over and above, but shall not duplicate, the benefits 
available to an insured . . . under any motor vehicle 
liability insurance coverage, and such coverage 
shall cover the difference, if any, between the sum 
of such benefits and the damages sustained, up to 
the maximum amount of such coverage provided 
under this section. The amount of coverage avail- 
able under this section shall not be reduced by a 
set-off against any coverage, including liability 
insurance.!7 

In addition, the following language was 
added to §627.727. The maximum liability 
of the uninsured motorist coverage shall be 
the lowest of: 

(a) the difference between the limit of uninsured 
motorist coverage and the amount paid in compen- 
satory damages to the insured by or for any person 
who may be legally liable for the bodily injury, 
sickness, or disease, or death resulting therefrom; 

(b) the amount of compensatory damages; or 

(c) the limits of liability of the uninsured 
motorist coverage.'® 

The 1988 amendments did not change the 
definition of an uninsured motor vehicle. 
Consequently, an uninsured motor vehicle 
still included an insured motor vehicle with 
limits of bodily injury liability coverage less 
than the limits of available uninsured motor- 
ist coverage.!9 

The 1988 amendments apparently made it 
crystal clear that the legislature did not intend 
for uninsured motorist coverage to be purely 
excess over and above available liability 
coverage.7 The language previously relied 
upon for the proposition that uninsured mo- 
torist coverage was purely excess over and 
above available liability coverage was de- 
leted from the statute.2! Furthermore, the 
definition of an uninsured motor vehicle, 
telied upon for the proposition that there was 
no uninsured motorist claim when the tortfea- 
sor’s available liability coverage was greater 
than or equal to the limits of available 
uninsured motorist coverage, remained un- 
changed.?2 The legislature even provided a 
formula through which the maximum liabil- 
ity of the uninsured motorist carrier would 


be calculated. Below are three hypotheti- 
cal examples indicating how it was anticipated 
that an uninsured motorist claim would have 
been handled after October 1, 1989, given the 
1988 amendments.”3 

1. Assume a personal injury claim in 
which a compensatory damage verdict of 
$300,000 had been returned. Further assume 
that the tortfeasor had a $25,000 liability 
policy available to compensate the insured 
for compensatory damages. Finally assume 
that the insured had a $100,000 uninsured 
motorist coverage policy. The damages cal- 
culated under F.S. §627.727(1)(a), (b), and 
(c) would be respectively: 

a. $75,000, assuming recovery of the com- 
plete $25,000 liability policy.?4 

b. $300,000.25 

c. $100,000.26 

The insured would recover the lowest 
amount, $75,000. This effectively grants the 
uninsured motorist carrier a $25,000 set-off 
for available liability coverage. 

2. Assume a personal injury claim in 
which a compensatory damage verdict of 
$300,000 had been returned, that the tortfea- 
sor had $100,000 in available liability 
coverage, and that there was a $100,000 
uninsured motorist coverage policy. Dam- 
ages calculated under §627.727(1)(a), (b), 
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and (c) would be respectively: 

a. Zero, assuming recovery of the com- 
plete $100,000 liability policy. 

b. $300,000. 

c. $100,000. 

The insured would recover the lowest 
amount, which would be nothing. This effec- 
tively grants the uninsured motorist carrier a 
$100,000 set-off for available liability cover- 
age. Calculations pursuant to this formula 
would give effect to F.S. §627.727(3)(b) 
(1988), limiting the definition of an unin- 
sured motor vehicle to an insured motor 
vehicle with limits of available liability 
coverage less than the available limits of 
uninsured motorist coverage. Because the 
tortfeasor would have limits of liability cov- 
erage equal to the available uninsured motorist 
coverage, the vehicle would not qualify as 
being uninsured, and there would be no 
uninsured motorist claim available. 

3. Assume a personal injury claim in 
which a compensatory damage verdict of 
$300,000 had been returned, that the tortfea- 
sor had a $100,000 liability policy available, 
and that there was a $25,000 uninsured 
motorist coverage policy. The damages cal- 
culated under §627.727(1)(a), (b), and (c) 
would be respectively: 

a. Zero, assuming recovery of at least 
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$25,000 under the liability policy. 
b. $300,000. 


c. $25,000. 

Once again, the insured would recover the 
lowest amount, which would be nothing. 
This effectively grants the uninsured motorist 
carrier a set-off in an amount equal to the 
available liability coverage. Calculations pur- 
suant to this formula would give effect to 
F.S. §627.727(3)(b) (1988), limiting the defi- 
nition of an uninsured motor vehicle to an 
insured motor vehicle with limits of available 
liability coverage less than available unin- 
sured motorist coverage. Since the tortfeasor’s 
limits of liability coverage in this hypotheti- 
cal exceeded the available uninsured motorist 
coverage, the vehicle would not qualify as 
an uninsured motor vehicle. Therefore, no 
uninsured motorist claim would exist. 

Despite the amazing clarity with which the 

Florida Legislature spoke in Ch. 88-370, §15, 
Laws of Florida (1988), June of 1989 brought 
about additional changes to §627.727(1).27 
The 1989 amendments add the following 
language to §627.727(1): 
The coverage described under this section shall be 
over and above, but shall not duplicate, the benefits 
available to an insured . .. under any motor vehicle 
liability insurance coverage; and such coverage 
shall cover the difference, if any, between the sum 
of such benefits and the damages sustained, up to 
the maximum amount of such coverage provided 
under this section. The amount of coverage avail- 
able under this section shall not be reduced by a 
set-off against any coverage, including liability 
insurance.78 

In a further display of legislative ineffi- 
ciency, the formula for calculating the amount 
of uninsured motorist coverage available, due 
to become effective October 1, 1989, has 
been deleted from the statute.?? Finally, the 
definition of an uninsured motor vehicle has 
been amended so as to include ‘‘an insured 
motor vehicle when the liability insurer 
thereof: (t) has provided limits of bodily 
injury liability for its insured which are less 
than the total damages sustained by the 
person legally entitled to recover damages.”’34 

The following hypothetical is offered as 
an illustration of how an uninsured motorist 
claim will be handled under the current 
version of F.S. §627.727 (1989).3! 

Assume a personal injury claim in which 
a compensatory verdict of $300,000 had been 
returned, that the tortfeasor had $100,000 in 
available liability coverage, and a $25,000 
uninsured motorist policy, issued after Octo- 
ber 1, 1989. 

Step one in analyzing this hypothetical 
would involve an examination of F.S. 
§627.727(3)(b) (1989) to determine whether 
there is an uninsured motor vehicle involved. 
Because the available liability coverage 
($100,000) was less than the insured’s total 


damages ($300,000), the hypothetical in- 
volves an uninsured motor vehicle.>2 

Because an uninsured motor vehicle was 
involved, damages would be calculated pur- 
suant to F.S. §627.727(1) (1989). The entire 
$25,000 in uninsured motorist coverage would 
be available to compensate the injured in- 
sured for those damages not covered by the 
$100,000 in liability coverage. Rather than 
any set-off for the available liability cover- 
age, the uninsured motorist coverage is purely 
excess over and above the liability coverage. 
The available uninsured motorist coverage 
will not, however, duplicate benefits paid by 
the liability carrier.*3 

Prior to June of 1989, it seemed as though 
the Florida Legislature had adopted a clear 
philosophy with respect to uninsured motor- 
ist coverage. The legislative philosophy seemed 
to be that uninsured motorist coverage would 
no longer be excess coverage over and above 
the available liability coverage. To the con- 
trary, it seemed that the legislature intended 
the amount of available liability coverage to 
be reduced by the amount of benefits col- 
lected from the tortfeasor’s liability carrier.*4 
In other words, an individual purchasing 
uninsured motorist coverage would be insur- 
ing that there would be a certain level of 
compensation recoverable in the event they 
were injured in an automobile accident. The 
level of compensation available would be 
determined by the amount of uninsured mo- 
torist coverage purchased. If this level of 
compensation was Satisfied by available li- 
ability coverage, there would be no need to 
turn to uninsured/underinsured motorist cov- 
erage.*> However, if this level of compensation 
could not be satisfied through available li- 
ability coverage, an uninsured/underinsured 
motorist claim would exist so as to insure a 
total recovery equal to the limits of uninsured 
motorist coverage purchased. 

The 1989 amendments apparently provide 
a 180° turn in legislative philosophy. It now 
seems equally clear that the Florida Legisla- 
ture has adopted a philosophy that uninsured 
motorist coverage should be purely excess 
over and above any available liability cover- 
age.36 

In conclusion, when dealing with insur- 
ance policies issued or renewed, on or before 
October 1, 1984, there is a pure set-off 
against uninsured motorist coverage for avail- 
able liability coverage. When dealing with 
policies of uninsured motorist coverage is- 
sued or renewed, on or after October 1, 1984, 
but prior to October 1, 1989, generally an 
uninsured motorist claim exists only if the 
limits of available uninsured motorist cover- 
age are greater than the available limits of 
liability coverage. Once it is determined that 
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an uninsured motorist claim exists, the full 
limits of uninsured motorist coverage will 
be available over and above the liability 
coverage. However, the uninsured motorist 
coverage will not duplicate benefits previ- 
ously paid by the liability carrier. Finally, it 
now seems when dealing with policies of 
uninsured motorist coverage, issued or re- 
newed on or after October 1, 1989, uninsured 
motorist coverage will be deemed purely 
excess over and above available liability 
coverage. 


' Fra. Stat. §627.727 (1983) is the first 
version of the Florida uninsured motorist statute 
discussed in this article. While there are earlier 
versions of §627.727, they will in all likelihood 
not be applicable to many pending or future cases 
given the five-year statute of limitations which 
governs uninsured motorist claims. See Brunett v. 
Fireman’s Fund Insurance Co., 408 So.2d 838 (Fla. 
2d D.C.A. 1982), rev. denied, 419 So.2d 1197 (Fla. 
1982); Lumbermens Mutual Casualty Co. v. August, 
530 So.2d 293 (Fla. 1988); see also Fira. Stat. 
§95.11(2)(b). 

2 The Bayles court construed the 1983 version 
of §627.727, whch provided in pertinent part: 

**(1) No motor vehicle liability insurance policy 
shall be delivered or issued for delivery in this state 
with respect to any motor vehicle registered or 
principally garaged in this state unless uninsured 
motor vehicle coverage is provided therein or 
supplemental thereto for the protection of persons 
insured thereunder who are legally entitled to 
recover damages from owners or operators of 
uninsured motor vehicles because of bodily injury, 
sickness, or disease, including death, resulting 
therefrom. . . . The coverage described under this 
Section shall be over and above, but shall not 
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duplicate, the benefits available to an insured . . . 
from the owner or operator of the uninsured motor 
vehicle or any other person or organization jointly 
or severally liable together with such owner or 
operator for the accident. Only the underinsured 
motorists’ automobile liability insurance shall be 
set off against underinsured motorist coverage.” 

3 Id. at 404. 

4 United States Fidelity and Guaranty Co. v. 
Timon, 379 So.2d 113, 113-14 (Fla. 1st D.C.A. 
1979). 

5 Fra. Star. §627.727(1) (1983), supra note 2. 

® It should be noted that Fria. Stat. 
§627.727(2)(b) (1983) required an insurer to offer 
excess underinsured motorist coverage upon writ- 
ten request. This coverage was the same as that 
provided in §627.727(1) except that it was excess 
over and above a tortfeasor’s available liability 
coverage. Uninsured motorist coverage and excess 
underinsured motorist coverage could not be pro- 
vided in the same policy. Section 627.727(2)(b) 
was eliminated in 1984, thus ending the distinction 
between uninsured and excess underinsured motor- 
ist coverage. Because this distinction is no longer 
viable, the scope of this article is limited to 
uninsured motorist coverage provided pursuant to 
Fria. Stat. §627.727(1). 

7 An in-depth analysis covering the stacking 
of uninsured motorist coverage is beyond the scope 
of this article. However, a general understanding 
of stacking is required. The concept of stacking 
involves adding the uninsured motorist coverage 
on the vehicle involved in the accident to uninsured 
motorist coverage contained in other policies, or 
covering other vehicles, to increase the total cover- 
age available to a given insured for a given injury. 

The Florida Supreme Court in Mullis v. State 
Farm Mutual Automobile Insurance Company, 252 
So.2d 229 (Fla. 1971), established two distinct 
classes of insureds. A Class I insured is comprised 
of the named insured and all resident relatives. All 
remaining insured under the policy constitute Class 
Il insureds. Class I insureds are entitled to stack all 
available uninsured motorist coverage. The avail- 
able liability coverage would then be set-off from 
the total amount of stacked uninsured motorist 
coverage. 

Generally, stacking is prohibited for Class II 
insureds. See State Farm Mutual Automobile Insur- 
ance Co. v. Anderson, 332 So.2d 623 (Fla. 4th 
D.C.A. 1976), cert. denied, 345 So.2d 428 (Fla. 
1977); Hunt v. State Farm Mutual Automobile 
Insurance Co., 349 So.2d 642 (Fla. Ist D.C.A. 
1977); and State Farm Mutual Automobile Insur- 
ance Co. v. White, 330 So.2d 858 (Fla. 2d D.C.A. 
1976). It should be noted however that the Class 
Il insured may receive uninsured motorist benefits 
from a policy providing coverage om the vehicle 
they are occupying when injured (under which 
policy they would qualify as a Class II insured), 
and then stack available uninsured motorist bene- 
fits from their own personal policy (under which 
they would qualify as a Class I insured), and 
thereby increase the total uninsured motorist bene- 
fits available. See United States Fidelity & Guaranty 
Co. v. Curry, 395 So.2d 530 (i’la. 1981). This 
computation would presumably be made prior to 
making the comparison between available unin- 
sured motorist coverage: and available liability 
coverage. 

The issue of stacking uninsured motorist cover- 
age is not relevant to policies issued, or renewed, 
between October 1, 1976 and October 1, 1980. 
Fia. Stat. §627.4132 prohibited the stacking of 
uninsured motorist coverage between October 1, 


1976, and October 1, 1980. Prior to October 1, 


1976, and subsequent to October 1, 1980, the 
stacking of uninsured motorist coverage by Class 
I insureds was and is permissible. 

8 See also Dewberry v. Auto-Owners Insur- 
ance Co., 363 So.2d 1077 (Fla. 1978); Craft v. 
Government Employees Insurance Co., 432 So.2d 
1343 (Fla. 2d D.C.A. 1983), pet. for rev. denied, 
440 So.2d 351 (Fla. 1983); Scharfschwerdt v. 
Allstate Insurance Co., 430 So.2d 578 (Fla. Sth 
D.C.A. 1983); and Travelers Insurance Co. v. 
Wilson, 371 So.2d 145 (Fla. 3d D.C.A. 1979), cert. 
denied, 385 So.2d 762 (Fla. 1980). 

9 Ch. 84-41, Laws of Florida (1984) provides 

in pertinent part: 
The coverage described under this section shall be 
over and above, but shall not duplicate the benefits 
available to an insured . .. under any motor vehicle 
liability insurance coverages; and shal! cover the 
difference, if any, between the sum of such benefits 
and the damages sustained, up to the maximum 
amount of such coverage provided under this 
section. The amount of coverage available under 
this section shall not be reduced by a set-off against 
any coverage, including liability insurance. 

10 Jd. Numerous other significant changes, out- 
side the scope of this article, were made to Fia. 
Stat. §627.727 by virtue of the 1984 amendments. 

Fra. Star. §627.727(3)(b) (1983), provides 
in pertinent part: 

‘For purposes of this coverage, the term ’unin- 
sured motor vehicle’ shall, subject to the terms and 
conditions of such coverage, be deemed to include 
an insured motor vehicle when the liability insurer 
thereof: 

“(b) has provided limits of bodily injury liability 


for iis insured which are less than the limits 


applicable to the injured person provided under 
uninsured motorist’s coverage applicable to the 
injured person.” 

12 Staff of Fla. H. Comm. on Commerce, CS 
for HB 319 (1984) Final Staff Summary 1-2 (June 
21, 1984); Staff of Fla. S. Comm. on Commerce, 
CS for SB 243 (1984) Staff Analysis 2 (May 31, 
1984). See also Shelby Mutual Insurance Co. v. 
Smith, So.2d 15 F.L.W. S15, 16 
(Fla. 1990). 

'3Shelby Mutual Insurance v. Smith, 
So.2d 15 F.L.W. at S17 (Fla. 1990). 

4 It should be noted that the Shelby court 
acknowledged that the Florida Legislature had 
intended the amendments contained in Ch. 84-41, 
Laws of Florida (1984), to create purely excess 
uninsured motorist coverage, without regard to the 
extent of liability coverage. However, the court 
Stated that the statutory language was clear and 
unambiguous and in light of the statutory language 
the court considered itself prohibited from turning 
to legislative intent to construe the statute. Shelby 
Mutual Insurance Co. v. Smith, _, So.2d__, 
at 15 F.L.W. S15-17 (Fla. 1990). 

15 When determining the amount of available 
liability coverage, one would stack all available 
liability policies. The aggregate limit of all such 
policies represents the total amount of available 
liability coverage. See Metropolitan Property and 
Liability Co. v. Clinton, 553 So.2d 1287 (Fla. 3d 
D.C.A. 1989). 

16 All stacking calculations for available unin- 
sured motorist coverage, and available liability 
coverage, would be made prior to the determina- 
tion of whether the available uninsured motorist 
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coverage exceeds the available liability coverage. 
See fn. 7 supra. Prior to relying on either the 
Marquez or Shelby decisions, one should always 
carefully review the subject policy. 

'7 Ch. 88-370, §15, Laws of Florida (1984). It 
should be noted that these amendments were to 
take effect on October 1, 1989. However, prior to 
their effective date the Florida Legislature adopted 
Ch. 89-243, §1, Laws of Florida (1989), which 
effectively repealed the 1988 amendments. Pre- 
sumably the 1989 amendments will govern all 
policies issued, or renewed, on or after October 1, 
1989. Any other interpretation may well constitute 
an unconstitutional abrogation of contract. See 
Dewberry v. Auto-Owners Insurance Co., 363 
So.2d 1077 (Fla. 1978); State Farm Mutual Insur- 
ance Co. v. Gant, 478 So.2d 25 (Fla. 1985). 

18 Ch. 88-370, §15, Laws of Florida (1980). 
This chapter contains additional changes to FLa. 
Stat. §627.727 none of which are pertinent to the 
issues discussed in this article. 

19 See fn. 11 supra. 

20 See Staff of Fla. H. Comm. on Insurance, 
CS for HB 1216, 1188, 552, 882, 883 (1988), Final 
Staff Analysis of Ch. 880-370, §15, Laws of 
Florida (1988). 

21 See Shelby Mutual Insurance Co. v. Smith, 
527 So.2d 830, 835 (Fla. 4th D.C.A. 1988), 
So.2d ___, rev'd, 15 F.L.W. S15 (Fla. 1990); 
Government Employees Insurance Co. v. Brewton, 
538 So.2d 1375, 1376-77 (Fla. 4th D.C.A. 1989); 
Morrison v. Universal Underwriters Insurance Co., 


543 So.2d 425 (Fla. Sth D.C.A. 1989), disapproved 


by Shelby Mutual Insurance Co. v. Smith, 


So.2d___,15 F.L.W. S15, 16 (Fla. 1990). 

22 See United States Fidelity & Guaranty Co. 
v. Woodard, 523 So.2d 798, 799 (Fla. ist D.C.A. 
1988), approved by Shelby Mutual Insurance Co. 
v. Smith. _—So.2d 15 F.L.W. S15, 16 (Fla. 
1990); Marquez v. Prudential Property & Casualty 
Insurance Co., 537 So.2d 918 (Fla. 3d D.C.A. 
1988), approved by Shelby Mutual Insurance Co. 
v. Smith, F.L.W. S15, 16 (Fla. 
1990). 

23 The 1988 amendments did not become effec- 
tive. See fn. 16 supra. 

24 Uninsured motorist coverage in the amount 
of $100,000 less the $25,000 in available liability 
coverage results in $75,000 in available uninsured 
motorist coverage. 

25 $300,000 is the amount of the compensatory 
verdict. 

26 $100,000 is the amount of available liability 
coverage. 

27 Ch. 89-243, §1, Laws of Florida (1989). Only 
those changes pertinent to the scope of this article 
will be discussed. 

28 Ch. 89-243, Laws of Florida (1989). This is 
the exact language the legislature had deleted in 
Ch. 88-370, Laws of Florida (1988). 

29 Id. 

30 Id. 

31 Presumably Ch. 89-243, §1, Laws of Florida 
(1989) will only affect policies issued, or renewed, 


on or after October 1, 1989. Any other interpreta- 
tion may well constitute an unconstitutional abro- 
gation of contract. See Dewberry v. Auto-Owners 
Insurance Co., 363 So.2d 1077 (Fla. 1978); State 
Farm Mutual Insurance Co. v. Gant, 478 So.2d 25 
(Fla. 1985). 

32 Fia. Stat. §627.727(3)(b) (1989). 

33 The analysis would be the same regardless 
of the amount of uninsured motorist coverage as 
compared to available liability coverage. So long 
as the insured’s damages are greater than the 
liability coverage, there will be a potential unin- 
sured motorist claim. 

34 See Staff of Fla. H. Comm. on Insurance, 
CS for HB, 1216, 1188, 552, 883 (1988), Final 
Staff Analysis of Ch. 88-370, §15, Laws of Florida 
(1988). 

35 See generally Bayles v. State Farm Mutual 
Automobile Insurance Co., 483 So.2d 402, 403-04 
(Fla. 1985) (interprets Fi.a. Star. §728.727 (1983), 
and holds where one of multiple tortfeasors limits 
are greater than or equal to UM limits philosophy 
of UM satisfied); United States Fidelity and Guar- 
anty Co. v. Timon, 379 So.2d 113 (Fla. Ist D.C.A. 
1979) (interprets pre-1984 version of §627.727 and 
holds where one tortfeasor has liability coverage 
at least equal to UM limits, purpose of UM is 
satisfied). 

36 Staff of Fla. H. Comm. on Insurance, CS for 
HB 331 (1989), Final Staff Analysis of Ch. 89-243, 
§1, Laws of Florida (1989). 
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CONSUMER PROTECTION LAW 


Florida’s New Car Lemon Law 
An Effective Tool for the Consumer 


lemon, besides being a citrus 
fruit, is defined as “an inferior 
thing” or ‘“‘dud.”! F.S. Ch. 
681 (1989) defines a lemon as 
a motor vehicle with uncured defects which 
substantially impair the use, value, or safety 
of the vehicle. 

Florida’s lemon law is actually called the 
Motor Vehicle Warranty Enforcement Act, 
and is a useful tool for the consumer. The 
law has been drafted to facilitate a dialogue 
between the manufacturer and the consumer 
beginning with the requirement that, upon 
sale of the vehicle, the manufacturer provide 
the buyer, in writing, information on dispute 
procedures and consumer rights under the 
law. 

As in most statutes where there are com- 
peting interests, and one of those interests is 
particularly powerful (read automobile manu- 
facturers), there are traps for the unwary. But 
more about that later. This article will first 
address the positive aspects of the law, and 
there are many. First among them is that the 
law works. 

Effective January 1, 1989, consumers slowly 
began to exercise their rights and, for the 
year 1989, have prevailed in 65 percent of 
arbitration board decisions. An additional 
nine percent of consumers prevailed through 
direct settlement with the manufacturers.” 
More may have obtained satisfaction by way 
of the manufacturers’ own informal dispute 
settlement procedures, provided that the manu- 
facturer was Ford, General Motors, Nissan, 
Honda, Volkswagen, Toyota, Saab, or Rolls 
Royce. These eight makers have each met the 
requirements of the Code of Federal Regula- 
tions for an inhouse informal dispute settlement 
mechanism.? This procedure effectively pro- 
vides an opportunity for the manufacturer to 
provide less than a refund or a replacement. 
That is not to say that an informal decision 
won’t benefit a consumer, but there is little 
question why these eight manufacturers didn’t 
simply leave lemon law claims to the arbitra- 
tion board as they could have chosen that 
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have had a full, fair 
opportunity to save 
time, money and 
aggravation 
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option through inaction instead of spending 
time, money, and other resources to put the 
informal procedures into place. 

Although consumers are required to sub- 
mit to an informal procedure if one is 
available, consumers are not obligated to 
accept the decision.‘ It would seem that even 
if the decision is accepted, the consumer can 
pursue additional relief regardless of whether 
the fix is a failure, incomplete, or adequate.° 
It is this additional relief that is the focus of 
this article and the motivation behind the 
Statute itself. After all, Florida consumers 
already had access to relief through the 
Uniform Commercial Code® and the Magnuson- 
Moss Warranty Act,’ albeit with the probable 
involvement of an attorney to pursue the 
claims in court. 

The significance of the Motor Vehicle 
Warranty Enforcement Act lies in its legisla- 
tive intent. The legislature has declared its 
recognition that a motor vehicle is a major 
consumer purchase. Furthermore, a defective 


motor vehicle creates such hardship that 
additional remedial legislation was required 
to give the average person a chance against 
the large and powerful manufacturers. The 
intent of the act, then, is to have its provi- 
sions liberally construed in favor of the 
consumer.’ The act creates the presumption 
that a motor vehicle is a lemon if it has been 
out of service by reason of repair of one or 
more nonconformities for a cumulative total 
of 30 or more days, or has been subject to 
repair by the manufacturer three times plus a 
final, fourth, failed attempt by the maker 
after receipt of written notice from the 
consumer.? When either of these things oc- 
cur, then the consumer has an unconditional 
tight to choose either a refund or an accept- 
able replacement.!9 The statute is mandatory 
in this respect when a motor vehicle is a 
lemon. The manufacturer ‘‘shall’’ issue a 
refund or replacement of the lemon.!! Alj- 
though unlikely, the parties could simply 
apply the act themselves and accomplish a 
swap or a refund without further ado. 

However, if the manufacturer does not 
want to meet its statutory obligation in a 
timely manner or if it wants to test the 
consumer’s resolve, it can interpose reasons 
for not doing so in the form of affirmative 
defenses. Those defenses include the noncon- 
formity (defect) does not substantially impair 
the use, value, or safety of the vehicle, or the 
nonconformity is the result of accident, abuse, 
negligence, or unauthorized modifications or 
alterations.'2 The act also specifies that it is 
an affirmative defense that the claim by the 
consumer was not filed in good faith.!3 On 
reflection, this makes little sense. How can 
one file a claim in bad faith? The act requires 
at least four repair attempts or 30 days of 
down time in the repair shop before a claim 
can be brought. 

The act simplifies the remedy by creating 
the Florida New Motor Vehicle Arbitration 
Board to settle disputes that have gone 
beyond the informal settlement procedure or 
that couldn’t otherwise be amicably resolved 
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by the parties.!4 If the consumer wants relief 
under the act, then he must apply for arbitra- 
tion to the Division of Consumer Services.!5 
If accepted, the dispute is transferred to the 
arbitration board for arbitration. Once the 
board has jurisdiction, a hearing is scheduled 
within 40 days. At the hearing, the parties 
present their respective positions to a six- 
member board, three permanent members 
and three alternate members.'® One of the 
arbitrators is an automotive technical expert 
not affiliated with any vehicle maker. In 
practice, the board conducts most of the 
questioning of both the consumer and the 
manufacturer so as to receive all relevant 
evidence without the need for attorneys. If 
the evidence reflects that ‘‘a reasonable 
number of attempts have been undertaken to 
correct a nonconformity or nonconformi- 
ties,’ the board shall grant relief.!7 If the 
consumer prevails, the manufacturer has 40 
days to comply with the decision. If the 
manufacturer misses its deadline for compli- 
ance, it is subject to a fine of up to $1,000 
per day. Any money so collected goes to a 
Motor Vehicle Warranty Trust Fund and is 
used for implementation and enforcement of 
the act.!8 

Any appeal of the board’s decision is by 
trial de novo in the circuit court.!9 If the court 
upholds the board’s decision in favor of the 
consumer, the manufacturer must pay, in 
addition to the original award, the con- 
sumer’s attorneys’ fees incurred in the appeal 
proceeding, plus costs, plus damages of $25 
per day for the duration of the appeal and 
until the consumer receives relief. 

The act does not specify whether the 
appeal is a bench trial or a jury trial. The act 
also does not indicate whether the board’s 
decision is admissible in evidence. Since the 
proceeding is an appeal, one would assume 
that the court would have the benefit of the 
board’s collective wisdom. In this setting 
where a six-member arbitration board with a 
technical expert finds for the consumer, and 
given the act’s remedial purpose favoring the 
consumer, the manufacturer has an extremely 
heavy, if not impossible, burden on appeal. 

From the consumer’s point of view, the 
lemon law addresses and redresses the age- 
old problems faced by the average person 
when dealing with big business. The real 
hurdles are procedural and require fairly good 
recordkeeping, a virtue few people possess. 
Fortunately, some of the recordkeeping is 
performed by the warranty repair shop. The 
act requires the dealer-agent to provide an 
itemized, legible statement or repair order 
setting forth the consumer’s description of 
the problem, identification of the defect or 
condition, parts and labor, odometer reading, 


date reported, and date of completion.”° Even 
when the repair shop cannot duplicate the 
complaint, it must provide a repair order or 
statement describing the complaint and con- 
taining all other relevant data.?! 

In practice, the consumer may well have 
to tell the service writer to fill out the 
warranty repair order in full to assure an 
adequate and accurate record for future refer- 
ence. The consumer may also have to request 
a completed copy. Further, the consumer 
should keep his own diary of events. Notes 
taken contemporaneously with a mechanical 
or other malfunction will eloquently supple- 
ment warranty repair receipts and may supply 
information erroneously missing from the 
dealer’s records. It should be noted that a 
warrantor’s failure to write a warranty state- 
ment or repair order, or an incomplete repair 
order, is itself a violation of the act for which 
relief is available, including equitable relief 
and attorneys’ fees.22 

As discussed earlier, the intent of the act 
is to accomplish a speedy and inexpensive 
method for the consumer to obtain relief. By 
requiring resolution without litigation, the act 
virtually eliminates resort to litigation and, 
therefore, practically eliminates the need for 
lawyers. Although a consumer may choose 
to be represented by an attorney, it is not 
clear whether an attorney can recover fees for 
that representation. In fact, the arbitration 
board has ruled that attorneys’ fees are not 
recoverable by a prevailing consumer.” Such 
rulings, however, are merely the board’s 
interpretation of the act and haven’t yet been 
subject to court review. There are strong 
arguments that such fees are recoverable, not 
the least of which is the language of the act’s 
consumer remedy section which provides for 
the recovery of attorneys’ fees to a consumer 
who prevails in “‘an action to recover dam- 
ages caused by a violation of this Chapter.”’24 
The act does not define the word ‘‘action” 
and makes no distinction between an action 
in arbitration and the filing of a civil action 
in court. 

Another argument in favor of fees occurs 
when a consumer has met the criteria for 
arbitration. If the criteria are met, it necessar- 
ily follows that there is prima facie evidence 
that the vehicle is a lemon. At that point the 
consumer is entitled to relief unless the 
manufacturer can prove that the noncon- 
formities do not substantially impair the use, 
value, or safety of the vehicle, or were caused 
by abuse, negligence, or the result of an 
accident.25 Thus, in cases when a manufac- 
turer refuses to comply with its statutory 
obligation or refund or replacement and, 
instead, causes the consumer to pursue his 
remedy under the act to obtain relief, attor- 
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neys’ fees should be available to the prevailing 
consumer. Conversely, an unsuccessful con- 
sumer, if represented by counsel, must bear 
his own fees. 

The act leaves other questions to be 
resolved by the courts in due time. Some of 
those questions deserve some discussion. 
There have been few appellate decisions 
construing the act. The court in Results Real 
Estate, Inc. v. Lazy Days R.V. Center, Inc., 
505 So.2d 587 (Fla. 2d DCA 1987), recog- 
nized the remedial nature of the act and 
construed the definition of ‘“‘consumer’’ to 
include corporations because they, too, are 
“‘persons”’ entitled to the act’s protection 
from a wartrantor’s nonconformance to the 
warranties.2© 

The Results decision arguably holds that 
the purchase of a motor vehicle is covered 
by the act even when it is primarily used for 
business purposes. This is important because 
the act defines a consumer as a purchaser of 
a motor vehicle “‘primarily used for personal, 
family or household purposes,’ or ‘‘any 
other person entitled by the terms of the 
wartranty to enforce the obligations of the 
warranty.”’27 This construction is consistent 
with the legislative intent and, logically, the 
manufacturer ought not be insulated from the 
act where, by happenstance, a lemon is sold 
to a business user. The Results decision is 
also consistent with the argument that motor 
vehicles are manufactured, advertised, and 
overwhelmingly sold to purchasers who use 
them primarily for personal, family, or house- 
hold purposes. It is also consistent with the 
Magnuson-Moss Warranty Act which defines 
a consumer product (a motor vehicle) as one 
‘“which is normally used for personal, fam- 
ily, or household purposes. . . .28 The Code 
of Federal Regulations at Part 700.1(a) inter- 
prets the Magnuson-Moss Warranty Act. As 
to consumer products, ‘‘[w]here it is unclear 
whether a particular product is covered under 
a definition of consumer product, any ambi- 
guity will be resolved in favor of coverage.”29 

The lemon law applies only to new cars 
sold in Florida.3° One might question this 
provision as it is the manufacturer, not the 
dealer, who is responsible. Since a manufac- 
turer is subject to the act for vehicles sold 
within the state, it appears to make no sense 
to exclude vehicles sold, say, in Georgia or 
Alabama. Jurisdiction should be proper any- 
where in Florida but for this provision. 

The law requires that a nonconformity be 
one (or more) “‘that substantially impairs the 
use, value, or safety of a motor vehicle.”’>! 
Substantial impairment is a subjective stan- 
dard based on objective evidence. The 
consumer feels that his use, safety, or value 
is impaired. Certainly there are instances in 


which one or more of these criteria are met 
as a matter of law, e.g., an engine fire that 
destroys the car. Certainly too, there are 
instances in which a defect or nonconformity 
would probably not bother anyone other than 
the complaining consumer, e.g., the transmis- 
sion thumps when it shifts into overdrive, or 
the sound system has too much treble. Yet, 
even seemingly minor complaints may well 
significantly impair the use of any given 
motor vehicle to that particular consumer. In 
short, it is a judgment call for the board or 
the courts, but one that is well-documented 
and subject to fairly quick review and resolu- 
tion. 

In all cases, the consumer is required to 
place the manufacturer on written notice, 
providing one last opportunity to cure the 
defects before resorting to the act for relief.52 
It is arguable that the act applies even when 
the consumer hasn’t given the written notice 
but the vehicle has been out of service by 
reason of repair for a cumulative total of 30 
or more calendar days. When that happens, 
the vehicle is presumed to be a lemon as a 
matter of law.>3 

A consumer may be precluded from the 
act for several reasons including vehicles not 
purchased in Florida, written notice not sent 


registered or overnight delivery, and noncon- 
formity first reported after expiration of the 
lemon law rights period. The lemon law 
rights period is either one year from date of 
delivery or the first 12,000 miles of opera- 
tion, whichever occurs first, but may be 
extended when the defect is first reported 
within the rights period but has not been 
cured at time of expiration.>4 

If one is precluded from filing an action 
in court under Ch. 681, the identical action 
can be filed under the Magnuson-Moss War- 
ranty Act35 and the Uniform Commercial 
Code.*6 In such an action, the consumer may 
prevail on motion for summary judgment by 
reference to the Florida act’s criteria for a 
lemon, provided that at least four attempts 
have been made to cure the same noncon- 
formity or defect without success, or the 
vehicle has been out of service for 30 or 
more days by reason of repair. 

The Magnuson-Moss Warranty Act and 
the Uniform Commercial Code each provide 
remedies for repeated warranty violations, 
and can be used to seek a refund or replace- 
ment without resort to Ch. 681. However, 
resort to the courts is required, with the 
attendant expenses and delay in obtaining 
relief. 
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Miscellaneous 

Some additional questions raised by the 
act include: 

Q: Is the lemon law rights period extended 
if the manufacturer’s warranty goes beyond 
one year or 12,000 miles? 

A: Logic tells us that it would. After all, 
the title of the act is the Motor Vehicle 
Warranty Enforcement Act and is to be 
liberally construed. 

Q: Since an express warranty includes any 
affirmation of fact or promise made by the 
manufacturer, whether written or verbal, e.g., 
advertising, why does the act exclude state- 
ments made by the dealer in connection with 
the sale?37 

A: The act recognizes dealers as service 
agents of the manufacturer.*® Certainly deal- 
ers are also sales agents of the manufacturers. 
By excluding dealers’ affirmations of fact or 
promises the legislature recognized that sales 
agents are prone to lie to effect a sale and 
manufacturers should not be responsible for 
their agents’ misrepresentations. Let the buyer 
beware. 

Q: Once a motor vehicle is declared a 
lemon and the manufacturer takes it back 
from the consumer, what happens to it? 

A: Ideally it will be finally cured or 
disassembled and disposed of. Reality, how- 
ever, tells us that it will be resold. In that 
event the transferor shall clearly and con- 
spicuously disclose to the transferee the 
nature of the nonconformity, and issue a 
warranty to correct the nonconformity for a 
term of one year or 12,000 miles.>9 


Conclusion 

The Motor Vehicle Warranty Enforcement 
Act (1989) is a big step forward for consum- 
ers in Florida. The law isn’t perfect and, 
perhaps, a bit too much consideration is paid 
the manufacturers. But the safeguards are 
there and if the statute doesn’t work quite 
right in a particular case, an aggrieved con- 
sumer may resort to the courts. In the vast 
majority of cases, the act will doubtlessly 
work. In those cases, the consumer and the 
manufacturer will have had a full and fair 
opportunity to save time, money, and aggra- 
vation. The consumer is wise to keep a diary 
and to insist on receiving a complete copy 
of each warranty repair order each time the 
motor vehicle is taken to the service shop in 
order to secure complete and speedy relief. 

The benefits of this consumer-oriented 
statute include, ultimately, better-made motor 
vehicles. Over time, vehicles returned to a 
manufacturer for the same or similar noncon- 
formities will cause a change at the factory 
sufficient to eliminate the problem. Florida 
is but one of many states that now have 


lemon laws and the cumulative effect of 
these laws around the country will help us 
all.o 
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TAX LAW NOTES 


Impact of Income in Respect of a Decedent for 
Partnerships and S Corporations 


s a result of the many reforms 
enacted into the Code by the 
Tax Reform Act of 1986, in- 
cluding the removal of the prior 
“liquidation bias’ contained in Part II of 
Subchapter C which permitted a C or regular 
corporation and its shareholders to avoid 
corporate or shareholder level tax in the 
event it engaged in a sale of substantially all 
of its assets and/or made distributions in 
complete liquidation, partnerships and S cor- 
porations have become the preferred entities 
for small and medium-sized businesses.! Al- 
though the comparison of partnerships with 
S corporations has engendered much discus- 
sion by various commentators,? one area 
which has only received limited attention 
concerns the difference in treatment with 
respect to §691, income in respect of a 
decedent (IRD).° 


Section 691 in General 

Income in respect of a decedent is gener- 
ally described as those amounts includible in 
gross income to which a decedent had a right 
or was entitled to receive payment but was 
not includible in computing taxable income 
for the tax year ending with the date of his 
death or for a previous year under the method 
of accounting regularly employed by the 
decedent.4 Familiar examples of rights or 
other entitlements possessed by a decedent 
contained within the scope of §691 include 
post-death collections of cash method ac- 
counts receivable, predeath accrued interest, 
deferred compensation and installment obli- 
gations reported in accordance with the in- 
stallment sale rules contained in §453.5 The 
most critical aspect of IRD classification is 
that while the fair market value of the IRD 
item is includible in the decedent’s gross 
estate for federal estate tax purposes, the IRD 
item is denied a stepup in basis to its estate 
tax value for income tax purposes.® There- 
fore, the decedent’s successor in interest of 
the IRD item will include the full amount in 
gross income in the year received, less a 
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deduction equal to the federal estate tax 
attributable to the IRD item.’ The benefit of 
the IRD deduction is lost, however, for 
decedent’s estates which do not incur a 
liability for federal estate taxes.8 


Application to Partnerships 
There are three general situations in which 
IRD arise with respect to a deceased partner. 
First, a deceased partner’s distributive share 
of partnership income during the taxable year 
of the partnership in which such death occurs 
constitutes IRD to the extent allocable to the 
period ending with the date of death.? This 
allocation is made based on the number of 
days prior to the decedent’s death during the 
partnership’s taxable year. However, the tax- 
able year of the partnership may terminate 
upon the death of a partner if such event 
triggers a termination under the partnership 
agreement or if the deceased partner’s entire 
interest in the partnership is purchased on 


such date.!° Under §1014(c), no basis in- 
crease will be made for the estate tax value 
of the decedent’s partnership interest attribut- 
able to such distributive share of partnership 
income. 

A second IRD situation applicable to 
partnerships involves payments made to a 
deceased partner’s estate or successor in 
interest in liquidation of his entire interest in 
the partnership under §736(a).'! Section 736(a) 
payments are treated either as a distributive 
share of partnership income, if the amount 
of the payments is determined by reference 
to partnership income, or as guaranteed pay- 
ments under §707 (c), if the amount is 
determined without regard to partnership 
income. The significance of characterizing a 
payment under §736(a) is that such distribu- 
tion will either reduce the remaining part- 
ners’ distributive shares of partnership income 
or will be deductible under §707(c).!? Sec- 
tion 736(a) payments are generally beneficial 
to the nonretiring partners since it permits the 
liquidation of a deceased partner’s interest 
on a pretax basis despite the fact that the 
payments may represent, from an economic 
standpoint, the decedent’s interest in good- 
will and going concern value which generally 
is not amortizable or deductible for federal 
income tax purposes.!3 

The recipient of a §736(a) payment must 
report such amount as IRD, subject to an 
offset for allocable federal estate taxes. Again, 
a stepup in basis is denied. In many in- 
stances, especially where a decedent’s inter- 
est has substantially appreciated in value 
prior to death, the loading of a partnership 
buyout under §736(a) will lead to a large 
unrecovered basis in the decedent’s partner- 
ship interest. This will eventually result in a 
long-term capital loss when the interest is 
finally retired, which may be of limited use 
to the estate or the decedent’s successor in 
interest.'4 

In order to avoid IRD characterization as 
well as other tax consequences flowing from 
the receipt of §736(a) payments, the liquida- 
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tion of a deceased partner’s interest may be 
structured, in whole or in part, as a distribu- 
tion of the deceased partner’s interest in 
partnership property under §736(b). This pro- 
vision is limited to distributions for a de- 
ceased partner’s interest in partnership property 
other than partnership goodwill (unless the 
partnership agreement specifically provides 
for payments for goodwill in accordance with 
§736(b) (2) (B)), and unrealized receivables 
and recapture items described in §751(c) in 
accordance with §736(b) (2) (A). The Regu- 
lations provide-that “‘generally, the valuation 
placed on goodwill by an arm’s length 
agreement of the partners, whether specific 
in amount or determined by formula, shall 
be regarded as correct.’’!5 This principle was 
confirmed by the Tax Court in which it 
accorded §736(b) status to a goodwill pay- 
ment even though the retiring partner re- 
ceived no §736(a) payment for his substantial 
interest in partnership receivables. 

Since §1014(c) does not apply to §736(b) 
payments, liquidation payments can be offset 
by the estate tax value of the partnership 
interest in avoiding gain. Thus, structuring a 
buyout on death provision in a partnership 
agreement under §736(b) will benefit the 
deceased partner’s estate or successor in 
interest where the partnership interest has 
significantly appreciated in value over time. 
The opposite effect will be realized by the 
partnership and its partners since, unlike 
§736(a) payments, distributions under §736(b) 
are not directly or indirectly deductible by 
the partnership. 

The final situation where IRD arises in a 
partnership context is judicially created. In 
Quick Trust v. Commissioner, 54 T.C. 1336, 
acq. 1970-2 C.B. xxi. aff’d. per curiam, 444 


F.2d 90 (8th Cir. 1971), and Woodhall v. 
Commissioner, 169, 279 P-H Memo T.C., 
aff’d., 454 F.2d 226 (9th Cir. 1972), the Tax 
Court held that a deceased partner’s share of 
accounts receivable (cash method) held by 
the partnership constituted income in respect 
of a decedent. In Quick Trust, the partner- 
ship’s assets consisted of accounts receiv- 
able. The deceased partner’s estate claimed 
a stepup in basis of the partnership interest 
to its estate tax value and caused the partner- 
ship to file an election under §754 to adjust 
the: basis: of the estate’s share-of the: partner-- 
ship’s assets to reflect the value attributable 
to the zero basis receivables.” This strategy, 
if effective, would permit the estate to avoid 
taxable income as the partnership subse- 
quently collected its pro rata share of the 
outstanding receivables.'® In agreeing with 
the Service’s position, the Tax Court con- 
cluded that the legislative history of Sub- 
chapter K clearly reflected Congress’ intent 
that a partner’s share of the unrealized 
receivables held by a partnership would 
constitute IRD and, therefore, the deceased 
partner should not be awarded a stepup in 
basis for the portion of his partnership inter- 
est attributable to the receivables notwith- 
standing the partnership’s §754 election. 
Similarly, in the Woodhall case the bulk 
of the partnership’s assets consisted of ac- 
counts receivable. The deceased partner’s 
interest in the partnership was sold to the 
surviving partner in accordance with the 
terms of an agreement which provided for a 
fair market value sale at death. The estate of 
the deceased partner reported the transaction 
under §741 and, as a result of a claimed 
stepup in basis, reported no gain or loss on 
the sale. The taxpayer in Woodhall argued 
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that §691 was inapplicable since it specifi- 
cally fell outside of the language in §691(f) 
(now §691(e)) which only refers to §736(a) 
payments. Since the transaction was gov- 
erned by §741, no IRD would arise by virtue 
of the basis rule contained in §1014.'9 Re- 
jecting this formalism, the Tax Court in 
Woodhall adopted an aggregate theory ap- 
proach and analyzed the character of the 
payments received as IRD based on whether 
IRD would have arisen had the deceased 
partner held his pro rata share of each asset 
of the: partnership: im his: individual. capac- 
ity:2? Accordingly, the: court held: that: the 
portion of the purchase price attributable to 
unrealized receivables of the partnership con- 
stituted IRD and, therefore, did not receive a 
basis equal to fair market value.?! 

Based on Quick Trust and Woodhall, one 
commentator has suggested that a deceased 
partner’s successor in interest should be 
treated as having received IRD for all types 
of IRD assets held by the partnership. How- 
ever, neither the provisions contained in 
Subchapter S nor the legislative history under 
§691 would lend support to this expansive 
treatment outside of the context of partner- 
ship accounts receivable.?2 


Application to S Corporations 
In contrast to the direct statutory and 
judicial authority governing the application 
of §691 to payments made to a deceased 
partner by a partnership or its partners, there 
is only one reported authority on the applica- 
tion of IRD with respect to S corporations. 
In Rev. Rul. 64308,?3 the IRS ruled that the 
undistributed taxable income (UTI) of an S 
corporation did not constitute IRD to a 
deceased shareholder. Under former (pre- 
SSRA) §1373(b), UTI of an S corporation 
was includible in the income of the share- 
holders owning stock on the last day of the 
corporation’s tax year. The ruling reasoned 
that since the estate and not the deceased 
shareholder owned the stock on the last day 
of the corporation’s tax year, the decedent 
did not have a right to receive the UTI. Such 
holding was based on precedent governing 
IRD for postdeath dividends paid to a share- 
holder of a regular corporation.”4 Under the 
Subchapter S Revision Act of 1982 (SSRA),?5 
the rules pertaining to the pass through of 
income to shareholders were materially re- 
vised. Instead of the UTI rule, income is 
passed through on a daily basis to the 
shareholders based on their proportionate 
stock interest. When a shareholder in an S 
corporation dies on a day other than the first 
day of the taxable year, §1366(a) requires 
that the deceased shareholder include his pro 
tata share of the corporation’s income through 
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the date of death on his final tax return. 
Therefore, an S shareholder’s distributive 
share of income attributable to corporate 
level operations as of the date of death 
presumably is not IRD since it fails the 
second prong of the definition of IRD, i.e., 
income for which the decedent has a right or 
entitlement as of death which is not properly 
included in the decedent’s final return. It 
would seem, therefore, that although SSRA 
tevised the concept of UTI, the reasoning 
contained in Rev. Rul. 64-308 is still valid. 
Moreover, the regulations under §691 specifi- 
cally provide that payments in redemption 
of a deceased shareholder’s corporate stock, 
albeit without any reference to whether such 
stock was held in a C or S corporation, do 
not constitute IRD.”° Thus, unlike §§736(a) 
and 736(b) and the case law which finds IRD 
treatment for postdeath distributions from 
partnerships, the pass through and distribu- 
tion provisions under Subchapter S have no 
nexus with §691. Still, IRD could result with 
respect to nonstock related payments of 
deferred compensation to a deceased share- 
holder’s estate which would presumably be 
deductible by the corporation in achieving 
essentially the same results as those obtained 
under §736(a).7 

As to the Quick Trust and Woodhall cases 
which have imputed IRD status to a partner’s 
interest in accounts receivable, such deci- 
sions should not be extrapolated from Sub- 
chapter K and used in Subchapter S. Even 
though an S corporation generally will serve 
the same conduit function as a partnership in 
reporting tax information at the shareholder 
level, an aggregate theory of taxation has not 
been adopted in Subchapter S. For example, 
a shareholder in an S corporation is denied 
any basis increase for entity level indebted- 
ness, which rule stands in sharp contrast with 
§752(a). A second aggregate theory principle 
in the partnership provisions which is miss- 
ing in Subchapter S is the lack of an analogue 
to §751 which bifurcates gain on the sale or 
exchange of a partnership interest based on 
the selling partner’s share of unrealized re- 
ceivables, recapture items, and substantially 
appreciated inventory. Only the collapsible 
corporation provision contained in §341, which 
uses an ‘“‘all-or-nothing” approach, has the 
same overall anticapital gains bailout objec- 
tive as §751 but still employs an entity theory 
method. Furthermore, there is no IRD-type 
provision in Subchapter S which either corre- 
sponds with §736(b) (2) (A), which applies 
to payments attributable to a deceased part- 
ner’s interest in partnership accounts receiv- 
able, or §736(b) (2) (B), which applies to 
payments attributable to goodwill Which, in 
effect, are deductible under §736(a). Finally, 


another difference between partnerships and 
S corporations which is attributable to the 
lack of an aggregate theory in Subchapter S 
is the basis adjustment rules in §754.28 

Despite the foregoing analysis that IRD 
principles used in the partnership area may 
not be applied under Subchapter S, the 
Service may possibly make an effort in this 
area by reference to a untested and question- 
able regulation under former §1375. This so- 
called “‘shareholder reference’’ regulation, 
which was designed to prevent shareholders 
who were dealers in property to exploit an S 
corporation to obtain preferential capital gains 
treatment, would support a look through 
approach to characterize a shareholder’s dis- 
tributive share of the corporation’s assets to 
find IRD in the same manner as undertaken 
by the Tax Court in Woodhall.?9 Similarly, 
the Service may contend that the somewhat 
opaque language of §1366(b), which provides 
that the character of any item passed through 
to the shareholders shall be determined as if 
such item was realized directly from the 
source, authorizes a look through of the 
corporation’s assets to characterize an in- 
come item as IRD. Despite such possible 
methods of rationalizing the presence of IRD 
in S corporations, there is authority in the 
legislative history to SSRA or under case law 
to Subchapter S which would support such 
effort.° 

Even if the Service could successfully 
pierce the corporate veil and impute IRD to 
shareholders in S corporations, it should be 
recognized that the IRD rules applicable to 
shareholders in C corporations are well estab- 
lished and only impose IRD treatment in 
connection with dividends declared with re- 
spect to stock which a decedent held of 
record prior to his death.>! Thus, even if a 
court adopts a Woodhall-type analysis to 
impute IRD items of an S corporation to its 
shareholders, such result could easily be 
avoided if the corporation’s election were 
terminated prior to making postdeath pay- 
ments.>2 

Since redemption payments to a deceased 
shareholder of an S corporation will not be 
subject to §691, unless, of course, the dece- 
dent converted his stock interest into an 
installment obligation prior to death, the 
deceased shareholder’s successor in interest 
will obtain a stepup in basis for the stock for 
its estate tax value and avoid gain on the 
redemption.>> When a period of time elapses 
between death and the final redemption of 
the stock held by the estate, the deceased 
shareholder’s successor in interest will still 
report his pro rata share of corporate level 
income, including income attributable to what 
otherwise would constitute IRD items if the 


interest were held in a partnership or in his 
individual capacity. This pass through of 
income will further increase the successor’s 
stock basis, facilitating the tax-free with- 
drawal of funds from the corporation, report- 
ing of possible operating losses, and reduce 
gain in the event of a subsequent sale or 
redemption. 

The advantage enjoyed by shareholders of 
S corporations over their partnership counter- 
parts with respect to IRD may be highlighted 
by a simple example. Assume that an S 
corporation is owned equally by two unre- 
lated shareholders, A and B, and its assets are 
comprised of two installment obligations 
each having a fair market value of $1,500,000 
and deferred gain of $1,000,000. On A’s 
death, the corporation redeems his interest 
for $1,500,000. No gain or loss will be 
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reported by A’s estate by virtue of the basis 
stepup under §1014 to $1,500,000. The es- 
tate’s obligation will be limited to reporting 
the $1,500,000 purchase price as representing 
the value of A’s stock for federal estate tax 
purposes. In contrast, if A had held his 
interest in partnership solution (or as co- 
owners), A’s estate would be required to 
report $1,000,000 of the buyout payment as 
IRD (the gain attributable to his share of both 
installment obligations). At maximum mar- 
ginal rates of federal estate and income taxes, 
the benefit to A’s estate will be approxi- 
mately $125,000 in tax savings (12.6 percent) 
over the total cost had A’s interest been held 
in a partnership. 


Conclusion 

The general tax practitioner should factor 
in this dissimilarity as part of making an 
overall entity recommendation and in plan- 
ning for the purchase or retirement of a 
partner’s interest in a partnership or redemp- 
tion of a shareholder’s interest in an S 
corporation. 9 


! No discussion is contained in this article on the 
use of a Florida or Wyoming limited liability 
company to avoid entity level tax by failing the 
Morrissey test in Treas. Reg. §301.7701-2(a) (1). 
See Rev. Rul. 88-76, 1988-2 C.B. 360. See August 
and Shaw, Limited Liability Companies: An Alter- 
native to § Corporation and Partnerships, 7 J. 
Tax. Investments 174 (Spring 1990); Glasheen, 
The Limited Liability Company; A Unique Pass- 
Through Entity, 1 J. S. Corr. Taxation 129 (Fall 
1989). 

2 See August, Use of S Corporations for Real 
Estate Operations, 1 J. S Corp. Tax'n 259 (Spring 
1990); Fisher & Cox, Choosing Between the S 
Corporation and a Partnership for the Successful 
Start-Up Business, 1 J. Tax’n S Corps. 41 (Winter 
1989); Frankel, Choice of Entity Decisions After 
the Tax Reform Act of 1986, 46 NYU Inst. on Feb. 
Tax'n. 45-1 (1988); Tannenbaum, The Business 
Entity: C Corp. v. S Corp. v. Partnership, 45 NYU 
Inst. ON FED. Tax’n. 601 (1987). 

3 See Gadarian and Blattmacher, JRD and S 
Corporations, vol. 5, no. 2, Touro Law Rev. 
(Spring 1989). All references to sections, unless 
otherwise indicated, are made with respect to the 
Internal Revenue Code of 1986, as amended, and 
the regulations promulgated thereunder. 

4 Treas. Reg. §1.691(a)-1(b). §691(c). The char- 
acter of the IRD item, e.g., ordinary v. capital, in 
the hands of the estate of decedent’s successor in 
interest is the same as it would be if the decedent 
had lived and collected such amount. Treas. Reg. 
§1.691(a) -3 (a). 

5 If the decedent ‘‘elected out” of installment 
sale treatment per §453(d), the subsequent receipt 
of principal by the estate or beneficiary would not 
constitute IRD. Interest accrued prior to death 
would still be subject to §691. 

6 §1014(c). 

7 IRC §691(c). 

8 Even for taxable estates, current law does 
not permit that state death taxes qualify as a 
deduction in respect of a decedent. The ABA Tax 
Section has recently resolved that §691(c) be 
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amended to also permit that state death taxes 
imposed on IRD also be treated as deductible for 
federal income tax purposes. See ABA Tax Section 
Leg. Rec. 1990-1 (May 6, 1990). 

9 Treas. Reg. §1.753-1(b). 

10 Treas. Regs. §§ 1.706-i(b) (3) (iii), 1.706- 
1(b) (3) (iv). 

1 Treas. Reg. §1.753-1(a). 

12 As noted in §707(c), guaranteed payments 
may be required to be capitalized under §§263 or 
263A. However, the regulations provide that such 
limitation is not applicable to payments described 
in §736(a) (2). Treas. Reg. §1.707-1(c). 

13 Unless specific reference is made to the 
contrary in the partnership agreement, payments 
attributable to a deceased partner’s interest in 
goodwill are treated as falling within §736(a). See 
§736(b) (2) (B). 

14 See §§642(h), 1211. 

15 Treas. Reg. § 1.736-1(b) (3). 

16 See Julien E. Jacobs, 174,196 P-H Memo TC. 

17 A §754 election may be prudent where an 
estate or successor in interest of the decedent will 
continue to own the partnership interest after death. 

18 Income would result to the extent that the 
face amount of a receivable was received in excess 
of its allocable fair market value. 

19 It should be noted that §751(a) would other- 
wise have bifurcated gain on sale between an 
ordinary income and capital gain portion had the 
sale been effectuated prior to death. 

20 See also Rollert Residuary Trust v. Commis- 
sioner, 80 T.C. 619 (1983), wherein the court 
stated that the legislative history of §691 evidences 
a clear purpose to tax income in respect of a 
decedent in the same manner as if it had been 
received by the decedent. 

21 See Woodhall Commissioner, 169,279 P-H 


Memo T.C., aff’d, 454 F.2d 226 (9th Cir. 1972). 

22 See, e.g., Gunn, Federal Tax Problems of 
Income in Respect of a Deceased Partner; 3. J. 
Part. Tax. 23 (1986). 

23 1964-2 C.B. 176. 

2 Estate of Putnam v. Comm’r, 324 U.S. 393 
(1945). 

25 Pub. L. No. 97-354, 96 Stat. 1669. 

26 Treas. Reg. §1.691(a) -2 (b), Ex. (4). 

27 Est. of Miller v. U.S., 389 F.2d 656 (5th Cir. 
1968). 

28 But see §338 in which 80 percent or more of 
a corporation is acquired by purchase by another 
corporation within a prescribed period and an 
election is filed with the Service to treat the stock 
purchase as resulting in a deemed liquidation of the 
acquired company. See, however, §338 (h) (10). 

29 Former Treas. Reg. §1.1375-1(d), providing 
that a corporate level sale of property that would 
have generated ordinary income if sold by its 
shareholders is treated as ordinary. See George V. 
Buono, 74 T.C. 187 (1980), and William A. 
Howell, 57 T.C. 546 (1972). See also GCM 38 969 
(March 9, 1980) which provides that the Service 
may still use the regulation to deny the §351 
treatment. 

30 See Eustice and Kuntz, ‘“‘Federal Income 
Taxation of S Corporations,” Warren, Gorham & 
Lamont (1985), 17.03(2). 


3! Estate of Putnam vy. Comm’r, 324 U.S. 393 
(1945). 

32 Indeed, the very fact that such result could 
be easily achieved lends further support to the 
notion that IRD has no direct application to 
Subchapter S. 


33 This assures that the redemption will be 
taxable as an exchange under §§302 or 303. 
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FAMILY LAW 


The Future Impact of Frozen Embryos 
in Child Support and Custody Cases 


n Davis v. Davis, 15 Tam. L. Rep. 2097 
(BNA) (Sept. 21, 1989), Judge Dale 
Young held that seven frozen embryos 
were human beings and that it served 
the best interests of the child or children, in 
vitro, for their mother, Mrs. Davis, to be 
permitted the opportunity to bring them to 
term through implantation. Temporary cus- 
tody of the seven human embryos was vested 
in Mrs. Davis for the purpose of implanta- 
tion. However, the court expressly stated that 
“all issues of support, visitation, final cus- 
tody and related issues are reserved to the 
court for consideration and disposition at 
such time as one or more of the seven human 
embryos are the product of live birth.””! 

In light of Davis, the first case which ruled 
that the embryos are children rather than 
property, the impact of frozen embryos in 
child support and permanent custody cases 
is a controversial issue in need of resolution. 
The purpose of this article is to explore the 
characterization of a frozen embryo, the 
potential issues and disputes relating to Flor- 
ida frozen embryos in child support and 
custody cases, and to suggest a workable 
solution to resolve these inescapable dis- 
putes. The initial inquiry is to answer the 
question: What is a frozen embryo? Of 
course, the answer will vary according to 
whom the question is asked. 

Technically, a frozen embryo is a fertil- 
ized embryo that has been preserved through 
a freezing process, cryopreservation, for later 
implantation. Liquid nitrogen is generally 
utilized as the freezing agent. This process 
assists infertile people in having children. 
However, disagreement arises when deter- 
mining the legal status of the frozen embryo; 
that is, whether a frozen embryo is property, 
human life, or quasi-property. 

In York v. Jones, 15 Fam. L. Rep. (BNA) 
1439 (July 25, 1989), the parties’ “‘cryopre- 
servation agreement” consistently referred 
to their embryo as a property interest and 
such characterization was not refuted. How- 
ever, in Davis the American Fertility Society 
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(AFS) opined that the preembryo deserves 
more respect than property (human tissue) 
but not as much respect as an actual person. 
This greater respect is due a frozen embryo 
because of its potential to become a person 
and because of its symbolic meaning for 
many people.2 However, the AFS notes that 
a frozen embryo should not be treated as a 
person, because “‘it has not yet developed the 
features of personhood, is not yet established 
as developmentally individual, and may never 
realize its biological potential.”> The AFS 
found the quasi-property view limits the 
circumstances in which an embryo may be 
discarded or used in research as would occur 
if the embryo were labeled property.* 

The Davis court, however, was ultimately 
persuaded by Dr. Lejeune’s> testimony that 
these frozen embryos are early human beings 
who constituted Mr. and Mrs. Davis’s own 
flesh, and, “upon fertilization, the entire 
constitution of the man [person] is unequivo- 
cally spelled-out, including arms, legs, nervous 


systems and the like.’’® 

In unimplanted frozen embryo disputes, 
the husband’s privacy rights are equal to the 
wife’s. However, once the eggs are im- 
planted, the woman is pregnant, and the 
father may not interfere with the woman’s 
decision to abort or not to abort.’ Interest- 
ingly, an Illinois attorney general feels that 
“*[t]he woman who undergoes in vitro fertili- 
zation should be considered pregnant even 
though the embryos are in a petri dish.”’8 If 
this were a majority view, then based on the 
abortion cases, the husband’s privacy rights 
will no longer be considered.? 

Since American clinics froze 289 embryos 
in 1985, 824 in 1986, and 3,715 in 1987,!° 
regardless of the frozen embryo’s characteri- 
zation, the issues surrounding child support 
and child custody are authentic and inescap- 
able. 

if the frozen embryo is labeled a “human 
being/child”’ then, the embryo has rights and 
the best interests of the child standard gov- 
erns disposition upon a divorce. Here, the 
court may even find it appropriate to appoint 
a guardian ad litem to help determine the 
best interests of the embryo. Additionally, 
discarding the embryo may constitute mur- 
der. Since discarding a frozen embryo may 
constitute murder, the issue is raised of 
whether the parties wi!! be obligated to freeze 
one embryo at a time, or if they choose to 
have multiple embryos frozen, whether they 
will be obligated to make sure that each 
embryo is ultimately implanted. Freezing 
permits a woman who does not conceive 
through an initial implantation to avoid an 
egg extraction process and fertility drugs 
each time she desires another implantation.!! 
Freezing allows her to pay $1,000 for thaw- 
ing and implantation, as opposed to $6,000- 
$7,000 for the full extraction process. 

Implantation in the donor of all remaining 
embryos would essentially be forcing a woman 
to have children. In light of cases such as 
Griswold v. Connecticut, 381 U.S. 479 (1965), 
and Eisenstadt v. Baird, 405 U.S. 438 (1972), 
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which deal with the right not to procreate, 
such action may be held unconstitutional. 
Further, these other embryos may have to be 
implanted rather quickly since medical data 
relied upon in Davis indicated that storage 
life of the human embryos would probably 
not exceed two years.!3 In such a scenario, 
the embryos will have to be donated to an in 
vitro fertilization (IVF) center or it is foresee- 
able that embryo adoption clinics will be 
needed. However, this may infringe upon the 
parties’ rights against unwanted “‘biological 
descendants.” 

Florida cases have not been faced with a 
dispute involving frozen embryos. However, 
if, in the absence of a Florida statute dealing 
explicitly with the status and disposition of 
preimplantation embryos, the courts choose 
to view frozen embryos as human beings, 
then custody and support issues would be 
resolved pursuant to F.S. §61.13. F-.S. 
§61.13(2)2.b. permits the court to order sole 
parental responsibility, with or without visita- 
tion, to a parent when it is in the best 
interests of the minor child. Therefore, if one 
spouse does not want to be an active parent 
or have visitation, the court may find that it’s 
in the best interest of the child to award the 
child to the spouse who is desirous of being 
a parent. 

Of course, pursuant to F.S. §61.13, this 
nonactive parent would still be responsible 
for child support payments. If, upon divorce, 
both parties desire primary residential cus- 
tody of the embryos, the court must evaluate 
the statute’s factors affecting the welfare and 
interests of the embryo/child. Since the court 
may consider any other fact it deems rele- 
vant, special concerns surrounding the frozen 
embryos must be considered. 

Many special concerns in resolving dis- 
putes pertaining to frozen embryos may be 
the same regardless of the embryo’s classifi- 
cation. However, if the embryo is life, then 
as previously mentioned, discarding or thaw- 
ing the embryo would not be an option. If the 
frozen embryo is characterized as property, 
it does not have its own rights and the 
primary focus is now on the rights and 
desires of the divorcing parties. 

Many divorcing spouses simply do not 
want the burdens of unwanted children. The 
primary burden is financial since the duty to 
pay child support is imposed on all parents 
including a parent of an unplanned child and 
a parent who has been deceived about his or 
her partner’s ability to conceive.'* Accord- 
ing to Professor John A. Robertson, 


[T]he policy interest of holding men responsible 
for the consequences of their behavior and assuring 
offspring a male rearing parent also arises with 
noncoital conception as well. Although the male 
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is not engaging in sex, he is engaging in a 
transaction that makes offspring possible, and thus 
on policy grounds could be held responsible for 
resulting offspring.'» 


Naturally, since Florida’s child support stat- 
ute is gender neutral, the above reasoning 
applies equally to women. 

Florida utilizes child support guidelines to 
determine the amount of child support pay- 
ments.'© However, pursuant to F.S. §61.30 
(10) (a), the court may adjust the minimum 
child support award based upon many factors 
including extraordinary medical, psychologi- 
cal, .. . expenses. Section (1) (i) permits the 
court to make any other adjustment which is 
needed to achieve an equitable result. Since 
the effects of cryopreservation on the health 
of infants, including its relation to birth 
defects are unclear, a spouse who did not 
want to be a parent may be subject to 
increased child support payments to cover 
any additional health or psychological ex- 
penses which may arise. 

This situation is different from the risk 
involved in traditional childbirth since there, 
genetic defects are primarily an issue; whereas 
with the frozen embryos, the IVF process, the 
embryo transfer, and the actual freezing 
create additional potentials for damage. Of 
course, this can lead to another issue of 
whether a frozen embryo born with a defect 
which resulted from the transfer, has grounds 
for a wrongful life suit against its parents or 
doctors. Additionally, it is foreseeable that 
child support payments relating to frozen 
embryos may begin sooner and last longer 
than payments connected with traditional 
childbirth since the costs to maintain the 
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embryo’s frozen status must also be consid- 
ered. 

In addition to the financial burdens which 
may be placed on a parent, there may also 
be psychological impact. Professor Robertson 
notes that the psychological burdens of un- 
wanted parenthood are potentially significant 
since a failed marriage ‘“‘would have pro- 
duced biologic offspring, for which the un- 
consenting partner may have strong feelings 
of attachment, responsibility, guilt, etc.’”!7 

A more difficult situation arises when 
each divorcing spouse wants the embryo for 
future reproduction. To deal with this issue, 
several alternatives have been suggested. 
One, equitably distribute the embryo as a 
marital asset pursuant to F.S. §61.075. Here, 
if there are an even number of embryos to 
distribute, the task is easy. Otherwise, F.S. 
§61.075(7) permits the court to order a 
monetary payment in lump sum to do equity 
between the parties to facilitate the equitable 
distribution of marital assets. Of course, this 
disposition is absurd and amounts to baby- 
selling to those who are convinced that the 
embryo is a human being. 

Another suggested approach is ‘‘sweat 
equity”’ which favors the woman since it is 
presumed that her participation in the hormo- 
nal treatment and ova extraction surgery is 
greater than the husband’s sperm donation. 
This alternative may provide an easy way to 
distribute the embryos; however, the argu- 
ments against a sweat equity disposition are 
analogous to those which led to the demise 
of the tender years presumption (when all 
things are equal, a mother is better fit to care 
for young children because of the deeper 
bond between the mother and child). That is, 
mechanical application of the tender years 
presumption ignored the crucial determina- 
tion of the best interest of the child. Simi- 
larly, mechanical application of ‘‘sweat eq- 
uity’? may ignore the same crucial 
determination. Consequently, this short-cut 
alternative should not prevail, especially since 
it’s usually the couple’s joint decision to 
undergo the IVF process and if the husband 
could physically produce the hormones and 
ova, in many cases, he would. 

The alternative most cited as being accept- 
able is the approach which considers the 
privacy rights and equities of the parties — for 
example, one party’s interest in reproducing 
these embryos versus the other party’s inter- 
est in avoiding financial obligation and/or 
genetic offspring. Professor Robertson points 
out that since one person’s loss is the other 
person’s gain, it may appear that there is no 
objective way to arbitrate the dispute.'® How- 
ever, he suggests that the ‘irreversibility of 
the respective losses at issue and the essential 
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fungibility of the embryos’’ must be consid- 
ered.!9 Basically, whoever’s loss would hurt 
more should win. Presumably, the woman 
may be able to undergo the process once 
again to create new embryos and the man 
would be able to do the same with another 
woman. 

If it is foreseeable that one party will never 
have this opportunity, then this author be- 
lieves that Professor Robertson is correct 
when he says that “‘the equities favor the 
party who has no alternative opportunity to 
reproduce, because the pleasures of parent- 
hood will be deeper and more intense than 
the discomfort of unwanted genetic off- 
spring.2° 

Since most of the controversy surrounding 
disposition of the frozen embryos in child 
support and custody cases stems from prob- 
lem of defining the legal status of the 
embryo, this author is convinced that legisla- 
tion is needed to control IVF centers. Such 
legislation should be similar to Australia’s 
action which was specifically drafted to 
control IVF programs.?! 

There, donor couples are required to sign 
consent forms which cover a range of situ- 
ations. The consent forms include the options 
of prenatal adoption, allowing embryos to 
die, or making them available for govern- 
ment approved research. Australia’s law also 
provides that donors surrender all rights and 
responsibility for the resulting child and the 
recipients of the embryo become the legal 
parents. 

The Florida Legislature should enact a law 
which expressly mandates a couple to decide 
the disposition of the frozen embryos in case 
of the couple’s death, divorce, etc. The 
parties should also have to note what they, 
definitionally, consider the frozen embryo. 
This process will enlighten the parents to the 
ramifications which may exist because of 
their decision to freeze an embryo. Such 
enlightenment may result in an agreement 
they will both be able to live with. 

In the absence of an agreement, the law 
should permit the previously discussed rela- 
tive equities of the parties to be considered. 
If the parties agree that the embryo is not a 
person, then the statute should permit the 
parties to agree to cut off the obligation of 
child support if the embryos have been 
frozen for a certain period of time without 
being implanted. In this situation, embryo 
support payments should be dealt with like 
alimony payments upon remarriage; that is, 
once the person who has custody of the 
embryo remarries, if previously agreed to, 
support payments shall terminate. Ordinarily, 
one cannot waive the rights of a third person; 
however, this author is not convinced that the 


frozen embryo is a person. If the parties to 
the agreement believe that the embryo is a 
person, then such payment cannot be waived 
and the parties will have to work out a 
reasonable alternative, ie. adoption, implanta- 
tion, or donation to research. 

The validity of the agreement should be 
treated as a cross between a prenuptial 
agreement and a marital settlement agree- 
ment. Hence, both parties should obtain 
independent counsel to assure that their rights 
are adequately represented. Additionally, if 
one party is claiming that these specific 
embryos are their last possible hope of ever 
reproducing, then it is advised that the 
claiming party obtain medical documentation 
to support the same. 

If treated as a pre- or post-nuptial agree- 
ment, Cladis v. Cladis, 512 So.2d 271 (Fla. 
4th DCA 1987), allows a party to set aside 
or modify the agreement by establishing that 
it was fraudulently reached. Alternatively, 
the challenging spouse may argue that he was 
unfairly prejudiced by lack of relevant infor- 
mation. Then, the burden shifts to the defend- 
ing spouse to show that the challenging 
spouse was fully aware of the facts before 
signing the agreement. The court must bal- 
ance the couple’s equities if the agreement 
is nullified. 

The agreement should also be modified 
when a substantial change in circumstances 
is shown. For example, if a wife who agreed 
to give her husband the embryo upon di- 
vorce, later finds out that she, legitimately, 
will be unable to undergo the implantation 
procedure again, the court should be able to 
modify the agreement or allow the parties to 
modify it. 

Many issues remain unresolved concern- 
ing the future impact of frozen embryos in 
child custody and support disputes. To avoid 
future conflict among the Florida district 
courts of appeal, the legislature must address 
the issue and mandate that donor couples 
contract and decide the disposition of their 
frozen embryos in case of the couple’s death, 
divorce, etc. Further, the legislature must 
utilize its resources to properly evaluate the 
discussed concerns and to enact a law which 
provides factors for the court to evaluate 
when called upon to weigh the relative 
equities of a couple who is not bound by a 
valid contract. 9 
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LOCAL GOVERNMENT LAW 


Amendment 3: A Proposition to 
Limit Unfunded State Mandates 


n November of this year, electors in the 

State of Florida will have the opportu- 

nity to vote on a proposed constitutional 

amendment regarding unfunded state 
mandates. The purpose of this article is to 
review and explain the current circumstances 
regarding unfunded state mandates, the pro- 
posed constitutional amendment, and the 
intended and potential effects the amendment 
could have on the relationship between the 
State and local governments. 

The term “‘unfunded state mandates”’ can 
be described best by way of example. Two 
examples, pension benefit increases and local 
government comprehensive plans, illustrate 
burdens which the Florida Legislature has 
recently imposed onto local governments. 
While reviewing the examples below, re- 
member that local governments must provide 
services while operating under the constitu- 
tionally imposed 10 mill cap on ad valorem 
taxation as well as other restrictions on 
revenue-generating capabilities.! 

In 1988, the Florida Legislature enacted 
legislation which increased the pension bene- 
fits for special risk members, law-enforcement 
officers and firefighters, in the Florida Retire- 
ment System (FRS).? All counties and some 
60 cities have employees covered under the 
FRS’s special risk member category.? The 
Florida Department of Administration, Divi- 
sion of Retirement, the agency responsible 
for operating the FRS, estimated that the 
1988 benefit increases will cost local govern- 
ments a minimum of $242 million from 1989 
to 1993.4 The department’s independent con- 
sulting actuaries have estimated that this 
increase could cost local governments over 
$300 million over the same time period.> The 
1988 Legislature did not make, nor has it 
subsequently made, any appropriation to fund 
this cost imposed onto local governments. 

In 1975, the Florida Legislature directed 
counties and municipalities to establish local 
comprehensive plans.© This mandate was 
substantially broadened in 1985.’ Local gov- 
ernments are now required to revise or 
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entirely rewrite existing comprehensive plans, 
as well as develop detailed land development 
regulations. The legislature appropriated ap- 
proximately $22 million to aid local 
governments in the revision or rewrite of 
comprehensive plans and approximately $11 
million for drafting land development regula- 
tions. However, the legislature recognized 
that these amounts would not entirely fund 
expenses incurred by local governments to 
meet the mandates. On top of this shortfall, 
local governments will soon have to come to 
grips with the enormous costs associated 
with comprehensive plan implementation. 
The primary source of this cost will come 
from the “‘concurrency”’ requirement, which 
states that roads, sanitary sewers, solid waste 
disposal sites, stormwater drains, potable 
water sources, parks and recreation sites, etc., 
must be available prior to or ‘‘concurrent”’ 
with growth.? The legislature has not at- 
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tempted to estimate the cost of ‘‘concurrency”’ 
nor has it given any indication that it will 
help fund it. 

As this article will illustrate, the Florida 
Legislature would have had to make a more 
considered decision on the pension benefit 
increase and local government comprehen- 
sive plan legislation if the proposed 
constitutional amendment had been law. The 
proposed amendment would not have prohib- 
ited the legislature from passing the mandates; 
however, the amendment wouid require the 
legislature to be more sensitive to local 
government responsibilities, capabilities, and 
limitations. 


Existing Mandates Law 

In 1978, the Florida Legislature enacted a 
Statute addressing the issue of unfunded 
mandates.!9 F.S. §11.076 defines “‘mandate” 
as: A general act that requires a county or 
municipality to perform an activity or to 
provide a service or facility, or that grants 
an exemption or changes the manner by 
which property is assessed or changes the 
authorization to levy local taxes.'! The Flor- 
ida Advisory Council on Intergovernmental 
Relations (ACIR) describes a “‘mandate’’ as 
a state law requiring a local government to 
perform an activity or to provide a service 
or facility or, in the alternative, as a state law 
restricting a local government’s revenues or 
revenue-generating capacity.!? The ACIR has 
determined that 326 mandates have been 
imposed on local governments by the Florida 
Legislature from 1981 to 1989.13 

F.S. §11.076 requires the legislature, in 
any general act that fits the statutory descrip- 
tion of ‘‘mandate,”’ to include an estimate of 
the economic impact of such legislation on 
counties and municipalities, and to provide a 
means to finance the required expenditures. 
The section also requires the legislature to 
provide counties and municipalities with the 
financial resources necessary to offset man- 
dated program costs. Regarding local taxes, 
the section requires the legislature to com- 
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pensate local governments for reductions in 
the local tax base resulting from a state law.'4 
Although F.S. §11.076 appears to rectify 
many of the concerns with unfunded state 
mandates, the statute has proved to be inef- 
fective. 

General tenets of legislative power and 
statutory construction state that one legisla- 
ture cannot bind the hands of future 
legislatures!5 and that subsequent legislative 
enactments are considered to amend statutory 
provisions to the extent of any conflict.'® 
Thus, even though F.S. §11.076 has not been 
specifically repealed, its provisions have not 
been followed by legislatures since its enact- 
ment. In order to bind future legislatures on 
the issue of unfunded state mandates, a 
constitutional amendment is required. 

The U.S. General Accounting Office (GAO) 
has reported that, nationwide, 14 states have 
established requirements for reimbursing lo- 
cal governments for the cost of state 
mandates.!7 The GAO indicates that there 
have been three important factors prompting 
these states to either restrain mandates or 
fund them. These factors are: legislators’ 
concerns about imposing costs on subordi- 
nate levels of government; concern for a 
healthy fiscal climate; and a requirement to 
curb mandates imposed by either a voter- 
initiated statute or a constitutional amend- 
ment. Of the 14 states having mandates laws, 
seven have a constitutional legal basis and 
seven have a statutory legal basis.'8 The 
states having a statutory legal basis for their 
mandates laws have encountered many of the 
same problems as those associated with F.S. 
§11.076, while states having a constitutional 
legal basis have experienced more success 
with their laws.19 

In reaction to the Florida Legislature’s 
continued imposition of unfunded mandates 
onto local governments, the Florida League 
of Cities, Inc., initiated a statewide petition 
drive in 1988 to place on the ballot a 
proposed constitutional amendment essen- 
tially banning all unfunded state mandates.7° 
The success of this initiative petition resulted 
in the 1989 Florida Legislature passing a 
joint house resolution, which is commonly 
known as Amendment 3, ‘“‘The Mandates 
Amendment.’’?! The intent of the proposed 
constitutional amendment is to give local 
governments greater bargaining power on the 
subject of unfunded state mandates and to 
protect existing local revenue sources. If a 
majority of the electors vote in favor of 
Amendment 3, a new §18 in Article VII of 
the Florida Constitution will be created. The 
new section would consist of five subsec- 
tions.22 

Subsection (a) addresses local government 


expenditures and provides for a two-prong 
test which must be met before a county or 
municipality can be required to comply with 
a general law requiring expenditures. First, 
the legislature must determine that the man- 
date fulfills ‘“‘an important state interest.” 
Second, any one of the following tests must 
also be met: 

¢ The legislature funds the mandate; 

¢ The legislature authorizes a funding 
source for the mandate; 

¢ The house and senate both pass the 
mandate by a two-thirds vote; 

¢ The mandate applies to all persons 
similarly situated, including state and local 
governments; or 

¢ The mandate is required to comply with 
federal requirements or required for eligibil- 
ity for federal funding. 

Subsection (b) provides that a two-thirds 
vote of both the house and senate is required 
to reduce current statutory authority for coun- 
ties and municipalities to raise revenues. 

Subsection (c) provides that a two-thirds 
vote of both the house and senate is required 
to reduce state tax revenues presently shared 
with counties and municipalities unless the 
house and senate jointly declare the existence 
of a fiscal emergency. 

Subsection (d) lists exclusions to the re- 
quirements contained in subsections (a), (b), 
and (c). 

Subsection (e) authorizes the legislature 
to pass legislation to implement and enforce 
the constitutional amendment.?3 


Effects of the 
Proposed Amendment 
Subsection (a) — Expenditures 

Subsection (a) provides: ‘“‘No county or 
municipality shall be bound by any general 
law requiring such county or municipality to 
spend funds. . . .”’%4 This provision is 
intended to give standing only to counties 
and municipalities to challenge laws which 
violate the amendment. Further, counties and 
municipalities are not required to litigate 
unless they are challenged for not complying 
with the law. This is intended to protect 
courts from a flood of lawsuits using the 
constitutional amendment as the basis for 
challenging general laws.25 

Under the first prong of the two-prong test 
provided in subsection (a), the legislature 
must determine whether a general law requir- 
ing local governments to spend money fulfills 
important state interest.” This indicates 
that the important state interest is a discretionary 
legislative determination and, arguably, not 
a finding of fact to be made by courts.?6 In 
general, legislative determinations are enti- 
tled to deference by courts unless clearly 


erroneous.?” However, challenges to legisla- 
tive determinations of what are and are not 
“important” state interests opens the door 
for the judiciary to lay guidelines and present 
interpretations for the word ‘“‘important.’”’28 

Under the second prong of the two-prong 
test, the legislature must satisfy at least one 
of the following additional tests listed in 
subsection (a). The legislature has the option 
to: 

1. Appropriate funds which have been 
estimated at the time a bill is enacted to be 
sufficient to fund the expenditure. This per- 
mits the legislature to develop an estimate, 
and prevents challenges based on later insuf- 
ficiencies of the estimate.29 For example, the 
legislature could pass a law requiring an 
estimated expenditure by counties and mu- 
nicipalities of $10 million. The legislature 
appropriates the $10 million to fund the 
mandate; however, in two years’ time it 
becomes evident that the mandate requires 
an expenditure of $11 million. This $1 mil- 
lion shortfall would not be subject to chal- 
lenge by counties and municipalities. 

2. Authorize (or it has authorized) a 
funding source for county or municipal gov- 
ernments which was not available to them 
on February 1, 1989. This funding source 
must be available to generate the funds 
estimated to be necessary to pay for the 
expenditures. The funding source must also 
be subject to imposition by the county or 
municipality by a simple majority vote of the 
local governing body. This bypasses any 
requirement for voter approval before the 
funding source can be implemented. 

This option allows the legislature to pro- 
vide a new funding source while requiring 
new expenditures, even if that source is not 
directly tied to the expenditure. For example, 
the legislature could pass one bill that man- 
dates a program and then enact another bill 
that provides funds to pay for that program 
or for that and other programs. The legisla- 
ture, as in the first option, is required to 
estimate the amount of funds necessary for 
the expenditure, as well as estimate the 
amount of money a funding source will 
generate. However, the legisiature’s esti- 
mates cannot be challenged based on 
subsequently established estimate insufficien- 
cies.5° 
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3. Approve a bill by two-thirds of the 
membership of the house and senate. This 
grants the legislature the ability to override 
the constitutional amendment should a bill 
be sufficiently important that it passes by an 
extraordinary vote of the membership of each 
chamber. 

4. Determine that a local government 
expenditure is required to comply with a law 
applicable to all persons similarly situated, 
including state and local governments. The 
intention behind this provision is to enable 
the legislature to pass laws affecting all 
persons similarly situated, including local 
governments, without having to provide fund- 
ing. For example, if the legislature required 
that providers of solid waste disposal services 
meet certain minimum standards, the effects 
the legislation has on county and municipally 
operated garbage services would not have to 
be funded because all providers of garbage 
services, public and private, would be re- 
quired to meet the standards. 

5. Determine that the general law is 
required to comply with a federal require- 
ment or is required for federal entitlement 
eligibility. This authorizes the legislature to 
require compliance with federal laws or 
entitlement programs. For example, if the 
federal government required that states en- 
sure that all drivers of commercial size trucks 
receive a minimum amount of training and 
obtain a commercial vehicle driver’s license 
or risk losing federal highway funds, the 
legislature could require that the standards 
be met by drivers of commercially-sized 
trucks, including county and municipal driv- 
ers, without having to fund the requirement. 

The fourth and fifth options listed above 
can be described as exceptions to the second 
prong of the two-prong test.>! That is, if the 
legislature determines that the mandate ful- 
fills ‘‘an important state interest’’ and the 
law applies to all persons similarly situated 
or is necessary to comply with federal re- 
quirements, the law cannot be challenged 
under this constitutional provision. 
Subsection (b) — Revenue 

Subsection(b) states that, “the legislature 
may not enact, amend, or repeal any general 
law if the anticipated effect of doing so 
would be to reduce the authority’’ of counties 
and municipalities to raise revenue, as such 
authority exists on February 1, 1989, unless 
the legislation is passed by two-thirds of the 
house and senate (emphasis supplied).>2 The 
purpose of subsection (b) is to limit state 
activity with existing county and municipal 
authority to raise revenues. The ability of 
counties and municipalities to generate reve- 
nues is severely restricted by state law, which 
essentially provides that the state has the 


authority to determine and set parameters on 
forms of taxation.33 Under subsection (b), the 
legislature retains the option of imposing 
revenue-reducing legislation onto counties 
and municipalities, but only if the legislation 
receives the required extraordinary vote. This 
requirement applies not only to taxes but also 
to all ‘‘revenues” which counties and mu- 
nicipalities have the authority to raise, and 
includes service charges, fees, fines, and 
shared funds. 

Subsection (b) also provides that the ef- 
fects of a general law are to be assessed at 
the time it is enacted, thus preventing subse- 
quent challenges based on inaccurate estimates. 
This point is reinforced by use of the phrase 
“anticipated effect” in that changes in cir- 
cumstances that reduce revenue-raising 
authority but were unforeseen or unantici- 
pated would not subject the law to court 
challenge.*4 Additionally, subsection (b) indi- 
cates that in determining if the estimated 
effect of a general law will reduce the 
authority of counties and municipalities to 
raise revenues, such calculations are to be in 
the ‘“‘aggregate.’’ This clarifies that estimates 
will be made on the basis of the effect on all 
counties and municipalities grouped together, 
not on the basis of the effect on any one 
county or municipality 
Subsection (c) — Revenue 

Subsection(c) states that, “‘the legislature 
may not enact, amend, or repeal any general 
law if the anticipated effect of doing so 
would be to reduce the percentage of a state 
tax shared with counties and municipalities 
as an aggregate”’ on February 1, 1989, unless 
the legislation is passed by two-thirds of the 
house and senate (emphasis supplied).>° The 
purpose of subsection (c) is to limit state 
activity with existing state revenue sharing 
trust funds which counties and municipalities 
receive a percentage of.3? The analysis of 
subsection (c) is similar to that of subsection 
(b) in that the legislature retains the option 
of changing the percentage of a state tax 
shared with counties and municipalities if the 
legislation passes by an extraordinary vote; 
the effects of the general law are assessed at 
the time it is enacted and not some later date; 
the phrase “‘anticipated effect’’ is used; and 
all estimates are made in the aggregate. 

The provisions of subsection (c) do not 
apply to enhancements enacted after Febru- 
ary 1, 1989, to state tax sources, during a 
legislatively declared fiscal emergency, and 
where the legislature provides additional state 
shared revenues sufficient to replace lost 
revenues.*® Under the enhancements excep- 
tion, the legislature could enhance county 
and municipal budgets with extra state funds 
in years of fiscal well-being without fearing 
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that the enhancements would become a re- 
quirement for subsequent years.>9 Under the 
‘fiscal emergency’’ exception, there is no 
definition or criteria provided to determine 
what constitutes a ‘“‘fiscal emergency,’ thus, 
leaving the legislature with broad discretion 
in determining when this exception applies. 
However, as with the phrase ‘“‘important’’ 
state interest, courts could establish guide- 
lines for determining what constitutes a fiscal 
“emergency”’ when legislative determina- 
tions are challenged.*° The legislature also 
retains the ability to rearrange and reorder 
state shared revenue taxing sources as long 
as it continues to provide the same amount 
of funds to counties and municipalities.*! 
Subsection (d) — Exceptions 

Subsection(d) provides eight exceptions to 
the constitutional amendment. 

1. Elections Laws: These laws are not 
restricted because, arguably, elections are 
constitutionally mandated and the legislature 
should not be inhibited in its action regarding 
elections.*? 

2. and 3. General and special appropria- 
tions acts: An extraordinary vote is not 
required in order to avoid additional last 
minute legislative politicking to pass appro- 
priations bills.43 

4. Laws reauthorizing but not expanding 
existing statutory authority: This avoids the 
extraordinary vote on sunset and sundown 
reenactments because, arguably, reauthoriz- 
ing an existing program creates no new 
mandate. However, expanding an existing 
program would be a new mandate requiring 
an extraordinary vote.*4 

5. Laws having insignificant fiscal impact: 
This provides a threshold and relieves the 
legislature of compiling a fiscal analysis on 
bills with insignificant fiscal impact.*> This 
exception attempts to add credibility to the 
constitutional amendment in that it curbs 
challenges based on slight or “‘insignificant”’ 
fiscal impacts. While this is a worthy goal, 
the exception fails to provide a definition or 
criteria to determine what is “insignificant.” 
Legislative determinations of insignificance 
could actually result in significant financial 
obligations being placed onto counties and 
municipalities.“ Also, in challenges to legis- 
lative determinations, it appears that counties 
and municipalities would have the burden of 
proving that legislative action actually has a 
significant fiscal impact on local govern- 
ments. 

6. and 7. Criminal laws and laws creating, 
modifying or repealing noncriminal infrac- 
tions: Arguably, these laws are intended to 
protect public health, safety and welfare and 
should not be inhibited.47 However, this 
exception has the potential to be broadly 
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construed by the legislature, which could 
pass mandates regarding the entire criminal 
justice system (police, courts, prisons, etc.) 
under the premise of criminal and noncrimi- 
nal laws. 

8. Laws requiring funding of pension 
benefits which existed on the date the amend- 
ment becomes effective: This protects exist- 
ing pension benefits.4® However, such pen- 
sion benefits remain susceptible to challenge 
under other Florida constitutional provisions.*? 
Subsection (e) — Implementation 
and Enforcement 

Subsection (e) authorizes the legislature to 
pass laws to implement and enforce the 
constitutional amendment. This makes it clear 
to the courts that the legislature may not only 
pass enabling acts but also that the nature of 
such acts can extend to enforcement and 
assistance in implementing the amendment.°° 


Conclusion 

The proposed constitutional amendment 
language is a balanced compromise which 
allows the legislature to perform its duties 
without unduly burdening local governments 
with unfunded state mandates. It is not 
intended to prohibit the legislature from 
imposing mandates onto counties and mu- 
nicipalities, rather, it is intended to force the 
legislature into taking fiscal responsibility to 
fund programs that originate at the state 
level. The effect of the amendment will be 
to require the legislature to make a realistic 
evaluation of the cost to local government 
and to taxpayers of any proposed action, as 
well as to balance this cost against the 
desired state interest. This is a goal that is 
essential to the proper operation of govern- 
ment at all levels. 0 


' Fra. Const. §§ 1 and 9, Art. VII. 

2 Fla. Laws Ch. 88-238. 

3 Staff of Florida House of Representatives 
Committee on Employee and Management Rela- 
tions, HB 899 (1990) Staff Analysis (April 13, 
1990). 

4 Letter from State of Florida, Department of 
Administration, Division of Retirement, to Dominic 
came, president, Tax Watch (December 7, 1988). 

Id. 

6 Fla. Laws Ch. 75-257. 

7 Fla. Law Ch. 85-55. 

8 Interview with Diane Salz, airector of growth 
management, Florida League of Cities, Inc. (July 
16, 1990). 

9 Fra. Stat. Part II, Ch. 163 (1989). 

10 Fla. Laws Ch. 78-274. 

11 Fra. Stat. §11.076 (1989). 

12 Florida Advisory Council on Intergovernmen- 
tal Relations, 1989 Report oN MANDAGES AND MEas- 
urES AFFECTING LocAL GOVERNMENT FIscAL CaPACITY, 
90-1, January 1990. 

13 Td. at ii. 

4 Fra. Stat. §11.076(1) (1989). 

15 Neu v. Miami Herald Publishing Co., 462 


So.2d 821 (Fla. 1985). 

16 State v. Dunmann, 427 So.2d 166 (Fla. 
1983). 

17 United States General Accounting Office, 
Legislative Mandates, State Experiences Offer In- 
sights for Federal Action, GAO-HRD88-75, 
Washington, D.C., September 1988. 

18 Jd. at 31. The states having a constitutional 
legal basis are California, Hawaii, Michigan, Mis- 
souri, New Hampshire, New Mexico, and Tennessee; 
the states having a statutory legal basis are Colo- 
rado, Florida, Illinois, Massachusetts, Montana, 
Rhode Island, and Washington. 

19 Td. at 30-45. 

20 The petition drive generated over 80,000 
signatures. The referendum proposed the following 
amendment to Art. VII, Florida Constitution: 
“Section 17. Laws Requiring Expenditure by 
Counties or Municipalities. 

“The Legislature may not enact a general law if 
compliance with that law will require a county or 
municipality to spend local monies (which shall 
include all funds available from then existing 
revenue sources to counties or municipalities on 
the date the law is enacted), unless the Legislature 
provides adequate state monies to fund the cost of 
compliance with the law. This provision shall not 
apply to laws dealing with the judiciary.” 

Florida League of Cities, Inc., Home Rule 
Committee, Constitutional Amendment Form: Limi- 
tation on Legislative Mandates (August 1988). 

21 Fla. CS/CS/CS/CS for HJR’s 139 & 40 
(1989) (proposed §18, Art. VII, Fra. Const.) 
[hereinafter Fla. Fourth CS for HJR’s 139 & 40]. 
This version of the proposed constitutional amend- 
ment was enacted as a result of a compromise 
between proponents of the initiative petition and 
the legislature, which initially opposed any attempt 
to bind its power. 

2 id. 

23 Staff of Florida House of Representatives 
Committee on Community Affairs, Fourth CS for 
HJR’s 139 & 40 (1989) (proposed §18, Art. VII, 
Fa. Const.) Staff Analysis (June 2, 1989) [herein- 
after Staff Analysis]. 

24 Fla. Fourth CS for HJR’s 139 & 40, supra 
note 21 at 1. 

25 Comment, Unfunded Mandates: A Continu- 
ing Source of Intergovernmental Discord, 17 F.S.U. 
L.Rev. 591, 606 (1990) [hereinafter Comment]: 
Staff Analysis, supra note 23, at 5. 

26 Staff Analysis, supra note 23 at 5. 

27 State v. Champe, 373 So.2d 874 (Fla. 1978). 

28 As an example, Florida courts have presented 
interpretations for and definitions of “‘substantial 
interest.’’ Aarico Chemical Company v. Depart- 
ment of Environmental Regulation, 406 So.2d 478 
(Fla. 2nd D.C.A. 1981); Metsch v. University of 
Florida, 550 So.2d 1149 (Fla. 3d D.C.A. 1989). 

29 Staff Analysis, supra note 23 at 5. 

30 Td. at 5-6. 

31 Comment, supra note 25 at 608. 

32 Fla. Fourth CS for HJR’s 139 & 40, supra 
note 21 at 2. 

33 Fra. Const. §1(a), Art. VII. 

34 Staff Analysis, supra note 23 at 6: Comment, 
supra note 25 at 609, 616. 

35 Staff Analysis, supra note 23 at 6-7. 

36 Fla. Fourth CS for HJR’s 139 & 40, supra 
note 21 at 2. 

37 Revenue sharing trust funds include: the 
Municipal Firefighters’ Pension Trust Fund, FLa. 
Star. Ch. 175 (1989); the Municipal Police Offi- 
cers’ Retirement Trust Fund, Fia. Star. Ch. 185 
(1989); the Revenue Sharing Trust Fund for Coun- 


ties and the Revenue Sharing Trust Fund for 
Municipalities, FLa. Stat. Ch. 218 (1989); and the 
Local Government Half-Cent Sales Tax Clearing 
Trust Fund, Fia. Stat. Part VI, Ch. 218 (1989). 

38 Fla. Fourth CS for HJR’s 139 & 40, supra 
note 21 at 2-3. 

39 Comm -nt, supra note 25 at 610. 

40 See supra footnotes 27-28 and accompanying 
test. Cf, City of Miami v. Giola, 215 So.2d 780 
(Fla. 3d D.C.A. 1968) (the word “emergency” 
comprehends a pressing necessity or exigency, not 
necessarily wholly unexpected). 

41 Comment, supra note 25 at 611, 615. 

42 Td. at 611. 


43 [d.: Staff Analysis, supra note 23 at 7. 


44 Staff Analysis, supra note 23 at 7. 
4S Id. 


46 Comment, supra note 25 at 612, 617-618. 

47 Td., at 612. 

48 Staff Analysis, supra note 23 at 7. 

49 Fia. Const. §4, Art. X, (increases in benefits 
in public pensions are to be made on a “‘sound 
actuarial basis’’). 

50 Staff Analysis, supra note 23 at 7. 


Eric B. Smith currently serves as council 
president for the Jacksonville City Coun- 
cil and as president for the Florida 
League of Cities, Inc. Mr. Smith served 
as a member of the Florida House of 
Representatives from 1972 to 1978. He is 
a graduate of the University of Florida 
and the University of Florida School of 
Law, and is a member of the American 
Bar Association. 

Kraig A. Conn is assistant general 
counsel to the Florida League of Cities, 
Inc., in Tallahassee. Mr. Conn received 
his B.A., Cum Laude, from Washington 
and Lee University and his J.D. from the 
University of Florida. He is a member of 
the Florida Municipal Attorneys As- 
socaition, serving as editor for the asso- 
ciation’s Florida Municipal Law Reporter, 
and a member of the Local Government 
Law Section, serving as editor for the 
section’s newsletter. 

This column is submitted on behalf of 
the Local Government Law Section, Mi- 
chael K. Grogan, chairman, and G. Miriam 
Maer, editor. 


THE FLORIDA BAR JOURNAL/OCTOBER 1990 75 


© 
| ¢ 
SMITH CONN 
q 
4 
4 


LABOR & EMPLOYMENT LAW 


Liberty Interest Protection for 
Discharged Public Employees 


public employee’s “‘liberty in- 
terest’? under the 14th 
amendment is implicated when 
his employer publishes a false 
and stigmatizing statement about him in 
connection with the termination of his em- 
ployment. Due process requires that the 
employer provide the employee a “‘meaning- 
ful opportunity” to clear his name, either 
before or after the termination. Because the 
personnel records of public employees are 
open to inspection under Florida’s Public 
Records Law, the mere placement of a 
document in an employee’s personnel file in 
connection with his dismissal may trigger the 
employee’s right to a name-clearing opportu- 
nity. This article examines the liberty interest 
analysis employed by the U. S. Court of 
Appeals for the 11th Circuit in Buxton v. City 
of Plant City, 871 F.2d 1037 (11th Cir. 
1989). It then suggests practical steps a 
public employer can take in determining the 
process that is due an employee when 
stigmatizing public statements attend his 
discharge. 


The Case of Donald Buxton 

Donald Buxton was employed by Plant 
City as a police officer. He was accused of 
assaulting a citizen in the course of an arrest. 
An internal affairs investigator concluded 
that the accusation was true. The city fired 
Buxton. The internal affairs investigation 
report became a public record under the 
Public Records Law upon the conclusion of 
the investigation.'! Buxton’s personnel file 
was also a public record.? Three years later, 
Buxton applied for employment as a police 
officer in a different city. At Buxton’s re- 
quest, Plant City forwarded copies of the 
internal affairs report and Buxton’s personnel 
file to the prospective employer. Buxton 
(presumably) did not get the job. 

Buxton brought a §1983 action? against 
Plant City. He alleged that, among other 
things, the city had foreclosed his employ- 
ment opportunities without a hearing, and 
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thereby deprived him of a liberty interest 
without due process. The liberty interest at 
stake was Buxton’s right “‘to live and work 
where he will, . . . to pursue any livelihood 
or avocation . . . [and] to engage in any of 
the common occupations of life.”’ 871 F.2d 
at 1045. 

In bringing his liberty interest claim, Buxton 
was required to show ‘“‘(1) a false statement 
(2) of a stigmatizing nature (3) attending a 
governmental employee’s discharge (4) made 
public (5) by the governmental employer (6) 
without a meaningful opportunity for em- 
ployee name clearing.” Buxton, 871 F.2d at 
1042-43. The trial court granted the city’s 
motion for summary judgment, finding that 
Buxton had not shown that the city “‘made 
public’’ the allegedly false and stigmatizing 
statements. The court ruled that the ‘mere 
availability” of the internal affairs investiga- 
tion report under the Public Records Law 
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was insufficient to satisfy the publication 
requirement. 871 F.2d at 1043. 

The Court of Appeals for the 11th Circuit 
reversed. It held that ‘‘the placing of stigma- 
tizing information in a public employee’s 
personnel file or in an internal affairs report 
(public records of Florida pursuant to state 
law) constitutes publication sufficient to im- 
plicate liberty interests requiring protection 
through procedural due process of law pro- 
ceedings.” 871 F.2d at 1038. Finding that 
Buxton had made the requisite showing of 
publication, the court of appeals went on to 
analyze the process he was due from the city. 
The court held that ‘‘a public employer is 
required to provide the opportunity for a 
post-termination name-clearing hearing when 
stigmatizing information is made part of the 
public records, or otherwise published. 
Notice of the right to such a hearing 
is required.” 871 F.2d at 1046 (emphasis 
added). 

Buxton teaches two important lessons for 
Florida public employers. The first lesson is 
that ‘‘publication” of a statement about an 
employee occurs (for purposes of a liberty 
interest claim) when the statement is in- 
cluded in the public records. Under the 
Public Records Law, this occurs immediately 
upon the placement of a document containing 
such a statement in a personnel file. It also 
occurs at the time a document, such as an 
internal affairs investigation report, loses its 
exemption from disclosure under the Public 
Records Law. The second lesson is that when 
a public employer dismisses an employee 
without a pretermination hearing, and stigma- 
tizing information about the employee is 
included in the public records, the employer 
must inform the employee of his right to a 
post-termination name-clearing hearing. 


Is a Liberty Interest Implicated? 

A name-clearing opportunity is required 
only if a liberty interest is at stake. Not every 
defamatory statement made by a public em- 
ployer about an employee is sufficient to 
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invoke the due process right.* The statement 
must be ‘“‘false.”> It must be ‘“‘stigmatiz- 
ing.’’® And it must be “‘made public’’” by the 
governmental employer. Furthermore, it must 
be made in connection with some adverse 
effect upon an employee’s tangible interests 
or legal status recognized under state law, 
such as the loss of his government employ- 
ment. This is the so-called “stigma plus” 
requirement of Paul v. Davis.° 

The employee’s interest in employment 
need not rise to the level of a property 
interest. At-will public employees (such as 
new hires serving probationary periods and 
those who serve at the pleasure of an appoint- 
ing authority) are entitled to the same liberty 
interest protection as tenured employees.!° 

The courts have treated any disciplinary 
action short of dismissal as insufficient to 
satisfy the ‘‘stigma plus” requirement. In 
one recent case, for example, a court held 
that a public employer’s announcement of 
the reasons for an employee’s demotion and 
transfer did not require a name-clearing 
hearing and would not support a §1983 
action. Because the employee remained em- 
ployed by the employer that made the an- 
nouncement, he was deemed not to have 
suffered damage to his employment status as 
a result of the publication. The employee 
claimed that his opportunities for advance- 
ment within his employing agency would be 
limited by the investigative findings and 
resulting disciplinary action. But, as the court 
explained, “‘ ‘if that were a basis for claiming 
damages for a deprivation of liberty, . . . the 
federal courts would become the grievance 
machinery for public-sector employees.’ ”’!! 


What Process Is Due? 

The purpose of a name-clearing opportu- 
nity is to give the employee a chance to 
cleanse his reputation.!2 The format of the 
name-clearing opportunity is not prescribed. 
‘Due process is a flexible concept, tailored 
to provide a meaningful opportunity to be 
heard, but satisfied by no fixed formula.” !3 
The ‘‘courts have required only that the 
claimant be accorded notice of the charges 
against him and an opportunity ‘to support 
his allegations by argument, however brief, 
and if need be, by proof, however infor- 
mal.’ ”’!4 Basically, due process requires that 
the employee be given an “opportunity to 
refute the stigmatizing charges in an atmos- 
phere comparable to the circumstances sur- 
rounding the dissemination of the original 
stigmatizing charges.’’!5 In some instances, 
an opportunity to submit a written response 
may alone be enough.'® In other instances, a 
more formal hearing with an opportunity to 
put on evidence and cross-examine witnesses 


may be required.!” 

The employer need not initiate the name- 
clearing hearing.'8 The employee must re- 
quest it, although he need not use those exact 
words.'9 If a hearing is requested, it may be 
conducted by persons who participated in the 
termination decision.2 

A posttermination name-clearing hearing 
is not a hearing on the merits of the em- 
ployer’s decision to dismiss the employee.?! 
That issue will have been finally resolved 
before the time of the hearing and need not 
be revisited. ‘‘[T]he remedy mandated by the 
Due Process Clause of the Fourteenth Amend- 
ment is ‘an opportunity to refute the 
charge. 22 Therefore, the scope of the 
hearing should be limited to the employee’s 
evidence and argument that the stigmatizing 
statements were false. 

The name-clearing opportunity need not 
be given before the stigmatizing statement is 
made public or before the termination of 
employment.”? And if it is not given before 
termination, it usually need not be given 
immediately afterward.24 Nevertheless, the 
employer should conduct the hearing as soon 
as is practicable after receiving the em- 
ployee’s request. A speedy hearing will 
maximize the benefit of the employee’s 
constitutional right. It will also minimize the 
employer’s exposure to liability for a depri- 
vation of that right under §1983. 

A name-clearing opportunity may be given 
in conjunction with the pretermination hear- 
ing that due process requires for tenured 
employees.”5 It may, likewise, be given in 
conjunction with established grievance proce- 
dures that may be available to the em- 
ployee.2© When the public employer intends 
to satisfy Buxton’s name-clearing hearing 
requirements through such a pretermination 
or grievance hearing, it should inform the 
employee in advance that the hearing is 
intended to serve as a name-clearing 
opportunity. 


Practical Application 

Public employers should not find it diffi- 
cult to follow Buxton’s teachings. The notice 
and name-clearing opportunity requirements 
generally apply only to at-will employees. 
The dismissal of a probationary employee 
typically is accompanied only by an explana- 
tion of “unsatisfactory job performance” or 
a statement that he ‘‘failed to satisfactorily 


‘complete the probationary period.’ These 


kinds of statements are not ‘‘stigmatizing”’ 
and will not trigger the liberty interest notice 
and hearing requirements.”’ In other situ- 
ations, however, an employer may need or 
desire to offer a more complete explanation 
for its termination of an at-will employee. 


When one of the reasons given constitutes a 
“badge of infamy” or is otherwise stigmatiz- 
ing, the employee must be given some 
opportunity for rebuttal. 

Unfortunately, the court in Buxton placed 
the burden on the employer to determine 
accurately whether notice of a name-clearing 
opportunity is required. In view of the in- 
creased likelihood of liberty interest claims 
in the wake of Buxton, a Florida public 
employer will be well-advised to provide 
notice and a name-clearing opportunity if 
there is any doubt as to whether they are 
required. In particular, an employer should 
not decline to offer a name-clearing opportu- 
nity on the basis that its statement was not 
false. In a §1983 action, the employee will 
need only to raise an issue of fact as to the 
falsity of the employer’s statement in order 
to survive a motion for summary judgment 
and get to a jury. 

The format of the name-clearing opportu- 
nity should be similar to that of the employer’s 
statement. An opportunity for written rebuttal 
will satisfy the due process requirements 
where the employer’s statement was made 
only in writing to the employee, with a copy 
sent to the employee’s personnel file. Where 
the statement was published orally or to a 
wider audience, a face-to-face meeting or 
hearing may be necessary.1J 
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is entitled to ‘‘oral or written notice of the charges 
against him, an explanation of the employer’s 
evidence, and an opportunity to present his side of 
the story” before his employment is terminated. 
Cleveland Board of Education v. Loudermill, 470 
U.S. 532, 546 (1985). 

The court of appeals in Buxton indicated that a 
posttermination name-clearing hearing generally 
need only be given to an employee who has not 
received a pretermination hearing. The court said: 
“Because tenured employees will ordinarily re- 
ceive pre-termination hearings, our ruling will 
usually affect only probationary and at-will em- 
ployees.” 871 F. 2d at 1045 n.14. The court thus 
recognized that a single pretermination hearing 
may provide adequate procedural protection for a 
tenured employee’s “‘property”’ interest in contin- 
ued public employment as well as for his “liberty” 
interest in other employment opportunities. Other 
panels of the 11th Circuit alluded to such dual- 
purpose hearings in Campbell, 741 F.2d at 1345 
n.2, and Blanton, 758 F.2d at 1544. 

26 See Lewis v. Hillsborough Transit Auth., 726 
F.2d 664, 667 (11th Cir. 1983), cert. denied, 469 
U.S. 822 (1984). 
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Eastman School of Music in 1981. Mr. 
King is a 1986 honors graduate of the 
Florida State University College of Law, 
where he served as executive editor of the 
Law Review. 

This column is submitted on behalf of 
the Labor and Employment Law Section, 
John F. Dickinson, chairman, and Kevin 
E. Hyde, editor. 
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ENTERTAINMENT, ARTS & SPORTS LAW 


Entertainment Law Practice and the 
Unions: An Overview 


any proponents of Florida’s 
entertainment industry advo- 
cate that Hollywood has 
significantly hit the east coast. 
While the millions of production dollars 
splashing across the state are continually 
increasing, just how much of the growing 
industry’s legal work the Florida entertain- 
ment lawyer has been involved with is still 
questionable. ! 

The great majority of legal matters for 
productions in Florida, are still handled by 
prominent Los Angeles law firms or studio 
in-house counsel. Production, financing, dis- 
tribution agreements, along with various talent 
deals, are usually in place long before pro- 
duction starts in Florida. However, as 
production does blossom in this state, estab- 
lished unions are free to bargain and organize 
as provided under the Florida Constitution. 
A Florida attorney’s practice could well face 
an on-going labor-management relation or 
deal with collective bargaining agreements 
of the various entertainment guilds. 


Collective Bargaining 

Historically, the labor market in the enter- 
tainment industry has been concerned with 
achieving stability in an environment noted 
for instability. Since the industry employs a 
highly skilled, casual labor force, a degree 
of stability was sought through the means of 
collective bargaining.” 

Offsetting complications, such as the eco- 
nomics of a depression, the development of 
new technology and the consent decrees, 
were strived for in collective bargaining. If 
greater stability was afforded the industry, 
the labor force as a whole would benefit and 
continue to prosper. 

Prior to the early 1930’s, common law and 
the courts generally did not see fit to give 
union activities relief. There was a lack of 
compelling reasons for management or em- 
ployers to bargain with the unions. In 1932, 
the nation’s first antiinjunction legislation, 
the Norris-La Guardia Act,> prevented fed- 
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eral courts from issuing injunctions as part 
of a bona fide labor dispute. 

Individual state legislation followed the 
same concerns of the federal government, 
placing unions in a better position to bargain 
collectively. Further legislation in the ensu- 
ing years promoted collective bargaining by 
establishing an affirmative duty to have 
individuals bargain in labor concerns. 

The National Labor Relations Act* (NLRA) 
provided for the creation of the National 
Labor Relations Board and the prosecution 
of those not following the NLRA. While the 
appointments to the NLRA board were politi- 
cal in nature and pro labor, union memberships 
grew from 3 million in the 1930’s to 19 
million in 1966. 

Unique characteristics of the entertain- 
ment labor market affected the development 
of labor relations while continuing legislation 
was being implemented in this country. 
These diverse characteristics included the 
following: a highly specialized and casual 


labor force; 39 unions in the industry; juris- 
dictional problems stemming from a lack of 
clarity in definitions;5 craft unionism of 
groups, actors, writers, directors, all inter- 
ested in the success of the product;® interunion 
concerns for continuous employment of a 
large labor pool in an unstable environment; 
preferential hiring of members;’ speculative 
nature of companies; flexible cost structures;8 
economic changes;? and technological 
changes.!0 

Today the collective bargaining process is 
continually evaluated and tempered to adapt 
to each new situation that arises in the 
industry. Definitions and roles have been 
refined and made clearer in the effort to 
secure a sturdy environment. Information 
committees now exist, establishing relation- 
ships with management and other unions. 
Proposals, when coming to the table, are no 
longer strictly from the employee’s perspec- 
tive. Each side now arrives with their laundry 
list of items and negotiations find the em- 
ployer asking for “takeaways” or “give 
backs.” 


Process Today 

The collective bargaining process in the 
entertainment industry involves a major ne- 
gotiation nearly every six months. To prepare 
for negotiations requires management to con- 
sider a strike possibility and prepare 
accordingly. Upcoming production is kept in 
mind while management begins preparing the 
negotiation process by viewing what is to be 
placed on the table. 

Prior to 1982, it was uncommon to plan 
how to run a production company if a strike 
was foreseen. Today input is sought from 
everyone including below-the-line production 
people, creative, and business affairs person- 
nel. The process takes three to four months, 
compiling information into a contract form, 
presenting counter proposals, and discussing 
how to tender the material. 

For the actual negotiations, management 
would figure the needed give and take, 
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solutions, tradeoffs, and who has the muscle 
when presenting their expectations. Pictures 
in the path of a possible strike are slated 
earlier or pushed back accordingly to avoid 
a strike. This, in effect, can constitute a 
shutdown or “‘de facto strike” if negotiations 
appear to be having problems. 

Recent negotiations would indicate that 
management and unions’ views have come 
closer together. An example is the resolution 
of major issues in the Screen Actors Guild 
negotiations leading to a new agreement 
many months prior to the expiration of the 
then current collective bargaining agreement. 


Recent Negotiations 

The major issues in the Screen Actors 
Guild (SAG) negotiations consisted of sev- 
eral items. The Alliance of Motion Picture 
and Television Producers (AMPTP) wanted 
relief from one-hour television programs’ 
residuals and the ability to shift the work- 
week from Monday through Friday to any 
five out of seven days.!! 

SAG wanted more money for members in 
a fair wages package; an improved guest star 
payment for television which had been eroded 
away due to claims of deficit production cost 
for episodes; and more money for pension 
and health. 

In an attempt to reach an early agreement, 
SAG made AMPTP a “‘take it or leave it,” 
or a “one-day deal” offer. SAG rationalized 
that neither their members, nor the AMPTP, 
nor the industry as a whole wanted or was 
prepared for a strike at this time. 

SAG had approached and asked their 
special interest groups to table their concerns 
and agendas for the next three years. The 
special interest groups agreed; the proposal 
was presented; and three days later a contract 
was reached. The specific details were ham- 
mered out in the days that followed. 

As a result, SAG accepted the five out of 
seven workweek, while receiving more money, 


more pension and health, and a small in- 
crease in the guest star appearance fees. Over 
three years SAG agreed to approximately 
four percent a year in wages increase, one 
percent into the health fund, and a residual 
formula based on a percentage. The issue of 
guest star fees saw an increase for one-hour 
television to an amount five times the daily 
rate on a half-hour show and tied the pay- 
ments into credits. 

When a production requires above-the-line 
talent of well-known SAG members, it is 
more likely that unions will be involved. The 
thin market of talent in the industry finds 
over-scale players on a film who bring others 
to the production. This raises the budget and 
strengthens the possibility of having to shoot 
union, even if production takes place in a 
“right to work” environment such as Flor- 
ida. 


Collective Bargaining 

The successful Florida entertainment law- 
yer must be able to advise clients on the 
various aspects of the industry’s collective 
bargaining agreements. Whether representing 
a skilled laborer or a production company, it 
is important to have a working knowledge 
of the decisions faced when a production is 
slated for Florida. 

Priority is given to whether a project can 
be made successfully union versus nonunion, 
as often the savings can be as much as 
$75,000 to $100,000 per week on a typical 
production. Questions need to be asked, such 
as the length of the shoot, the location, the 
budget, type of music, the actors attached, the 
director. 

The answers to the questions can effect 
collective bargaining agreements, the quality 
of talent sought for both the above- and 
below-the-line individuals, and the overall 
success of the production. A better insight of 
how an attorney can advise a client who 
deals with production elements can be gained 
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by considering a hypothetical feature film 
project entitled “‘Production.” 


IATSE 

The International Alliance of Theatrical 
Stage Employees and Moving Picture Opera- 
tors of the United States and Canada (IA) 
consist of a variety of craftspersons that will 
be involved in the ‘‘Production.” Typically 
these members would want a union produc- 
tion, as the working conditions, wages, and 
fringes are usually better than nonunion. 
More important is the fact that their health, 
pension, and welfare is funded from union 
shoots. With supplemental post-1960’s mar- 
kets, a cut or percentage of revenue goes into 
the IA health, pension, and welfare funds. 

Fringe rates with the IA are approximately 
$2.50 an hour and more than five percent of 
supplemental markets go to the HP&W 
funds. However, the IA does not have so 
strict a rule of not working on nonunion 
shoots as does the WGA or DGA,; therefore, 
numerous members constantly work on non- 
union productions. A producer would consider 
nonunion for these crafts as the savings could 
often be the key to having enough funds to 
complete a production. 

An alternative exists for the ‘‘Production”’ 
to hire only a few union IA members, saving 
on the number of people on crew and 
lowering rates for additional crew members. 
The wages would be less for that seventh or 
eighth grip on the shoot and not subject to 
basic agreement provisions such as meal 
penalties. 

Another consideration would be to take a 
National Association of Broadcast Employ- 
ees and Technicians (NABET)!? crew on 
location, as they may be more receptive to 
negotiating with the ‘‘Production”’ to mini- 
mize costs and the “Production” would be 
a union shoot. The “‘Production’”’ also must 
assess who the talent will be, as often key 
people are attached to stars. Thus, IA indi- 
viduals that are part and parcel of the talent 
may cause the “Production” to sign union 
agreements. 

A large number of sets or numerous 
wardrobe items, such as in the film Glory, 
may be involved in the ‘‘Production.” In this 
case, costs will be greater with a union shoot 
than nonunion. Glory encompasseda special 
situation with the carpenters, allowing lower 
wages due to the need for numerous sets to 
be constructed. A compromise was reached 
still to have a union shoot while maintaining 
advantages to all parties involved. 

During the filming of Glory, a sizable 
number of special effects and stunts required 
individuals that knew their trade well. If the 
“Production” is the same breadth as Glory, 
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a union production may be the best avenue 
to take. Minimal special effects, as in a film 
along the lines of a Driving Miss Daisy, 
could lead more toward a nonunion produc- 
tion. There would not be as great a question 
of having the best in the trade from the union 
versus someone that caz do the job. 

Today independent production companies 
can rent studio facilities and take an inde- 
pendent crew on the lot to shoot a picture. 
This was not allowed before based on a 
“thandshake”’ arrangement which stood until 
only the past few years. It has become easier 
in this respect to go nonunion, but the 
aforementioned considerations continue to 
be important for hiring skilled laborers. 


Teamsters 

Many productions are frequently nonunion 
for certain individuals such as members of 
IATSE; however, very few are nonunion 
when it comes to the Teamsters. The Team- 
sters consists of both International Conferences 
and Joint Councils for the Locals which must 
be considered. This is important in the fact 
that the Locals, covering a number of states, 
will be supported in their efforts by the 
International. Deciding where location shoot- 
ing will be done and how much is required 
directly impacts hiring Teamsters. 

It becomes possible that a short time on 
location would invite a nonunion shoot, as 
there is less time for the Teamsters to try to 
unionize the employees or cause production 
shutdowns. It is generally a myth that the 
Teamsters has a stranglehold over the motion 
picture industry, but it is one of the more 
aggressive unions existing today. 

However, if the ‘“‘Production” deals with 
a lot of locations in a major urban area, the 
Teamsters should probably be brought on 
board. If the urban locations are away from 
a major city, the efforts to unionize may not 
be as great. The feature film Major League 
wanted to film in Milwaukee and considera- 
tion was given to the fact that Chicago was 
only 90 miles away. 

Location problems can cause production 
delays and cost overruns if the ‘‘Production”’ 
is shut down. If the film is short, with little 
location work and sets being made for studio 
sound stage shooting, nonunion compared to 
the Teamsters may be the better way to 
proceed. 


Right to Work 

Florida is among the 38 “right to work 
states” in America which present a lower 
production cost environment for film crews 
and cast. Generally in the right to work 
states, production companies find a lower 
cost of living and less expensive living 


facilities. Independent producers and studios 
are attracted to these qualities and the ability 
to cash in on the local economy. 

A studio involvement is still possible with 
an independent production. A truly independ- 
ent producer may be faced with a nonunion 
shoot purely for economic reasons, while a 
studio may wish to avoid the jurisdiction of 
the various guilds. Funding an independent 
production as a negative pickup arrange- 
ment!3 has been used as an attempt to 
circumvent signatory status by major studios. 

Today union efforts have increased to step 
up the policing of nonunion production in the 
industry. A recent example is the efforts on 
the part of the IA to challenge the film 
production of Mancuso FBI as seemingly 
being tied to Paramount Pictures. !4 

Entertainment union activity will continue 
to increase in Florida as new facilities such 
as Disney and Universal increase produc- 
tions. More and more, attorneys will be 
called upon to review collective bargaining 
agreements and speak to unions. The more 
familiarity an attorney has with the collective 
bargaining process, the better the attorney 
will be able to represent clients through the 
conflicts arising in the business of develop- 
ment and production. 


1 See Renick, Lights Camera. . .Florida?, 12 
The National Law Journal 31 (April 1990). 

2See 29 U.S.C.A. §158 (1989). Collective 
bargaining is defined by the National Labor Rela- 
tions Act as: “To bargain collectively is ‘he 
performance of the mutual obligation of the em- 
ployer and the representatives of the employees to 
meet at reasonable times and confer in good faith 
with respect to wages, hours and other terms and 
conditions of employment, or the negotiation of 
an agreement, or any question arising thereunder 
and the execution of a written contract incorporat- 
ing any agreement reached if requested by either 
party, but such obligation does not compel either 
party to agrec to a proposal or the making of a 
concession.” 

3 See 29 U.S.C.A. §101 (1989). 

4 See 29 U.S.C.A. §151 (1989). 

5In the late 1950’s, for example, Warner 
Brothers labeled writers as writers/producers, hav- 
ing them rewrite and polish material. This rewriting 
under the auspices of a producer label was not 
covered by guild agreements and created jurisdic- 
tional problems. 

6 This was more prominent in the above-the- 
line talent, as success creates more opportunities 
in the future for employment. The below-the-line 
talent may not be as concerned with the success 
of a particular film, but with maintaining continual 
employment. 

7 Preferential hiring was geared to experience 
lists or rosters, making it difficult to get employ- 
ment. While used as a protective measure for 
workers in the industry, qualified people have been 
kept out. This has led to open enrollment periods 
and other methods to counter select hiring. 

8 How much are you able to spend under the 
union scales verses a nonunion production? Work 
stoppages and delays can add drastically to a film’s 
cost and are not easily foreseen. 


9 The star system, consent decrees, advent of 
television, and world market changes created new 
opportunities while revising economics in the 
industry. 

10 Corporate reorganization, the economic im- 
pact of cable on the networks and free television, 
video, and other new forms of technology con- 
stantly alter the entertainment market. 

'! The regular studio workweek of employees 
covered under the IA agreement consist of any five 
consecutive days out of any seven consecutive 
days, commencing with the first of such five days. 
The regular distant location workweek consists of 
any six out of any seven consecutive days. 

12 National Association of Broadcast Employees 
and Technicians, Local number 15, is located in 
Florida. 

13 A negative pickup with a theatrical distributor 
ensures that payment will be received by the 
producer when delivery is made of a picture 
complying with agreed terms. The producer may 
receive a distribution advance on the agreement or 
have a commitment bankable enough to secure 
lending which covers production costs. A pure 
negative pickup would allow the producer to create 
the film without much interference or guidance 
from the major distribution company. 

14 Some production companies have tried to 
make employees independent contractors to reduce 
costs and avoid being compelled to sit down and 
negotiate with unions. Other practices have in- 
cluded ‘‘double breasting,”” where one corporation 
owns various other corporations. If maintained 
properly, they are not subject to attack. However, 
the NLRB views common ownership, control of 
labor relations, interchange of employees, and 
interrelations of operations when deciding whether 
a separate entity exists. 


Klark Jay Perez received his undergradu- 
ate degree from the University of South 
Florida and his law degree from the 
University of Florida. Mr. Perez gradu- 
ated from the University of Southern 
California, School of Cinema/Television, 
Peter Stark Program, receiving a master 
of fine arts in motion picture producing. 
He is a member of the Entertainment, 
Arts and Sports Law Section of The 
Florida Bar and also admitted to practice 
in the State of California. He presently 
practices in Orlando. 

This column is submitted on behalf of 
the Entertainment, Arts and Sports Law 
Section, Jean S. Perwin, chairman. 
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COMPUTER LAW 


Ownership of Computer Programs 
and Other Copyrighted Works 


n today’s highly computerized world, 

computer software often consists of a 

series of interrelated programs created 

by a variety of individuals working 
together in organizations. These individuals 
may include analysts and programmers em- 
ployed by software companies, outside 
independent contractors, and customers and 
users who work closely together to define the 
user requirements and specifications neces- 
sary to develop the system. 

In such an environment, with many indi- 
viduals participating in the conception and 
development of the software, questions some- 
times arise over ownership of the software 
and its associated proprietary rights. Unless 
there is a written agreement between the 
parties defining ownership rights, the U.S. 
Copyright Act! is generally determinative of 
the rights of the parties, such as their ability 
to use, copy, enhance, distribute, and exploit 
the software in the marketplace. 

When more than one individual contrib- 
utes to the creation of a copyrightable work, 
two related areas of copyright law are perti- 
nent in resolving conflicts over ownership of 
the work and its copyright. The first of these 
is the “‘work for hire’’ doctrine, recently 
discussed by the U.S. Supreme Court in the 
1989 case Community for Creative Non- 
Violence v. Reid, 109 S.Ct. 2166 (1989). The 
second issue is whether a work is considered 
a “joint work,” in which the contending 
parties are deemed co-owners of the work in 
question. 


Work for Hire 

An example of how a work for hire 
question might arise is a situation in which 
an independent computer programmer is paid 
a fee to develop a custom software system 
for a company. After the software has been 
installed and tested, the programmer decides 
to adapt it for more general use and sell it to 
others in the same industry, including per- 
haps the first company’s competitors. 

Naturally the first company objects, be- 
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cause it believes it owns the software as a 
work for hire, which includes the right to 
copyright the software in its own name. The 
critical questions then become: Who owns 
the software and who owns the copyright? 
This is crucial because only the owner of the 
copyright has the right to make copies, 
modifications and enhancements of the soft- 
ware, distribute it by sale or license to the 
public, and authorize others to do the same.” 

Under ordinary circumstances, the ‘“‘author”’ 
of a work under the Copyright Act is the 
actual creator or developer of the work.3 An 
author may transfer or assign any or all of his 
rights in the copyright by written agreement, 
but until he does so, he has the exclusive 
tights described above.* 

However, in the case of a work for hire, 
the actual creator of the work is not consid- 
ered the author of the work or owner of the 
copyright. The work for hire rule, which 
originally was developed by the courts but is 
now firmly entrenched in the copyright stat- 
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ute, provides for two situations in which the 
creator of a work is not considered to be the 
author.5 

In the case of a work prepared by an 
employee in the scope of employee’s em- 
ployment, the work belongs to the employer, 
not the employee.® In the case of an inde- 
pendent contractor, the law provides for nine 
specific categories in which a work ‘“‘spe- 
cially ordered or commissioned” from a 
contractor can be deemed a work for hire.’ 

These works are the following: a contribu- 
tion to a collective work; a part of a motion 
picture or other audiovisual work; a transla- 
tion; a supplementary work; a compilation; 
an instructional text; a test; answer material 
for a test; or an atlas.8 For ownership to vest 
in the hiring party, the contractor and hiring 
party must expressly agree in writing that the 
work is to be considered a work for hire. In 
that case, ownership of the copyright will 
belong to the commissioning party, not the 
actual creator of the work. 

One of the significant questions that is not 
addressed by the copyright act, and that has 
been discussed by the courts in a series of 
recent decisions, is how broad the first part 
of the work for hire definition is and how 
narrow the second. Clearly, if a commis- 
sioned work prepared by an independent 
contractor is one of the nine enumerated 
types of works, and the contractor has signed 
a written contract making it a work for hire, 
the copyright belongs to the hiring party. 
Otherwise it belongs to the contractor. 

A number of federal courts in different 
parts of the country took varying approaches 
in determining what constitutes an “‘em- 
ployee”’ under the first part of the work for 
hire definition. The Second and Seventh 
circuits, for example, took a broad approach 
by holding that an independent contractor 
who prepares a work for another could be 
deemed an ‘‘employee” if he were “‘suffi- 
ciently supervised and directed by the hiring 
party,’’ even though he would not be consid- 
ered an employee under the customary 
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definition of the term.9 

Other courts, including the Fifth and D.C. 
circuits, took a much stricter view of the 
statute and held that the first part of the 
definition could apply only to employees in 
the traditional agency sense of the term. One 
of these cases was Easter Seal Society for 
Crippled Children and Adults of Louisiana, 
Inc. v. Playboy Enterprises, 815 F.2d 323 
(Sth Cir. 1987), cert. denied, 469 U.S. 982 
(1984),!° and the second was Reid,!! decided 
by the D.C. Circuit in 1988. The Reid case 
was appealed to the U.S. Supreme Court, 
which affirmed it in June 1989, thus ending 
the conflict and clarifying the law. 

The Community for Creative Non- 
Violence (CCNV) is a nonprofit group in 
Washington, D.C., dedicated to the welfare 
of homeless people. In 1985, CCNV con- 
ceived the idea of a statue of a homeless 
family to dramatize their plight and con- 
tracted with a sculptor named Reid to sculpt 
a portion of the statue. 

Reid agreed to sculpt the human figures 
and CCNV assumed responsibility for the 
other parts of the statue. After Reid refused 
to return the completed statue and filed a 
certificate of copyright registration in his 
own name, CCNV sued, seeking return of the 
sculpture and a declaration of copyright 
ownership. 

The Supreme Court agreed with the ap- 
peals court that the correct interpretation of 
the work for hire provision is a literal reading 
of the term “‘employee” under the statute. 
The Court held that the sculpture did not 
qualify as a work for hire, because the 
sculptor was an independent contractor, not 
an employee under traditional agency law 
principles. Furthermore, because a work of 


an independent contractor cannot be a work 
for hire under the law unless the work falls 
within one of the nine enumerated categories 
and the parties expressly agree in a written 
instrument that the work is to be considered 
a work for hire, the sculpture was not a work 
for hire and CCNV was not the sole owner 
of the copyright. 

In its decision, the Supreme Court did not 
address another issue raised by CCNV re- 
garding ownership of the sculpture, namely 
the claim that CCNV was a joint or co-author 
of the work created by Reid. CCNV argued 
that because its employees had conceived the 
idea of the sculpture and had been involved 
in the development of the project, CCNV 
should be considered a co-owner of the 
copyright in the work. Instead, the Supreme 
Court sent the case back to the lower courts 
to determine whether CCNV had any owner- 
ship rights in the sculpture. 


Joint Ownership 

Although the question of joint authorship 
was not resolved in the Reid case, the issue 
has been raised and decided in other recent 
cases involving the development and owner- 
ship of computer software and other works. 
In one case, S.0.S., Inc. v. Payday, Inc., 886 
F.2d 1081 (9th Cir. 1989),!2 decided by the 
Ninth Circuit Court of Appeal in California 
in September 1989, the court was asked to 
decide whether the customer of a software 
developer was the joint owner of a software 
accounting package by virtue of the contribu- 
tions of its controller to the creation and 
development of the package. 

Under the copyright act, a joint work is 
defined as a ‘“‘work prepared by two or more 
authors with the intention that their contribu- 
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tions be merged into inseparable or interde- 
pendent parts of a unitary whole.”’!3 In order 
for a work such as a computer program to 
be deemed a joint work (and thus for the 
authors to be considered co-owners), the 
contribution of each of the parties claiming 
to be a joint author must itself be protectable 
under the copyright act. 

S.0.S. is a company specializing in the 
furnishing of computer hardware and soft- 
ware to companies that process payrolls, 
ledgers, and accounts receivable. Payday is a 
company that provides payroll and financial 
services to the entertainment industry. 

In 1983, one of Payday’s representatives 
told S.O.S. that Payday wanted to computer- 
ize in order to attract an important client. The 
companies then signed a contract in which 
S.0.S. agreed to deliver certain computer 
equipment and modify and install a software 
system capable of meeting Payday’s require- 
ments. The software agreement specifically 
provided that S.O.S. retained all rights of 
ownership in the programs, and Payday was 
acquiring only a right to use them in its 
business. 

In the course of developing the software, 
S.0.S. worked with Payday’s controller, who 
acted as Payday’s liaison to the programming 
team. She described Payday’s needs to the 
programmers but did not participate in the 
coding process. 

Subsequently, S.0.S.’_ two principal pro- 
grammers left S.O.S. to form an independent 
consulting firm, but continued to work on the 
project as outside contractors to S.O.S. Later, 
the programmers made a proposal to Payday 
under which they would develop and sell to 
Payday a comprehensive software system 
capable of providing a broad array of finan- 
cial services to the entertainment industry. 
They told Payday’s controller that they needed 
a copy of S.0.S’ payroll program in order 
to convert it for the new system. 

When Payday was unable to secure an 
authorized copy of the payroll program, the 
programmers went to S.O.S.’. office and 
copied the program and several others. They 
then used the programs to develop their own 
system which Payday began using. When 
S.O.S. discovered that the programmers had 
gained unauthorized entry to its computer 
system and that Payday was using the pirated 
programs to provide service to its clients, 
S.O.S. sued Payday for copyright infringe- 
ment, misappropriation of trade secrets, and 
breach of contract. 

The district court denied most of S.O.S: 
claims, although it did enter an award in 
S.0.S. favor based on the work that S.O.S. 
had performed under the original contract. 
S.O.S. then appealed the decision to the U.S. 
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Court of Appeals for the Ninth Circuit. 

In its decision, the appeals court was 
called upon to determine whether Payday had 
obtained any ownership rights in the software 
developed for it by S.O.S. Payday claimed 
that it was a joint owner of the copyright in 
the programs because its controller had con- 
tributed to the creation of the software. If 
Payday could show that it was a co-owner 
then, as a matter of course, it would have the 
tight to engage programmers to copy, mod- 
ify, and enhance the software for its own 
purposes. 


However, the appeals court rejected Pay- 
day’s argument. The court found that Pay- 
day’s controller had only told the program- 
mers what tasks the software was to perform 
and how to sort data. She did not do any of 
the coding or even understand computer 
language. Thus her contribution was only of 
unprotectable ideas, not copyrightable expres- 
sion. 

In its decision, the court cited a well- 
known computer copyright case, Whelan 
Associates v. Jaslow Dental Laboratory, 609 
F.Supp. 1307 (E.D. Pa. 1985), aff’d., 797 
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F.2d 1222 (3d Cir. 1986), cert. denied, 479 
U.S. 1031 (1987).'4 In that case, the owner 
of a dental laboratory hired a programmer to 
write software for use in his business, dis- 
closed to the programmer the detailed opera- 
tion of his business, dictated the functions to 
be performed by the computer, and even 
helped design the language and format of 
some of the screens that would appear on the 
computer’s visual displays. The court, none- 
theless, found that the programmer was the 
sole author of the software. 

In Whelan, the court’s principal focus was 
on the creation of the source and object code. 
The court said that the owner’s general 
assistance and contributions to the program- 
mer’s fund of knowledge about the operation 
of his business did not make him co-author 
of the work. 

The court analogized his contribution to 
that of an owner explaining to an architect 
the type and functions of a building the 
architect is to design for the owner. The 
resulting architectural drawings are not co- 
authorized by the buyer, no matter how 
detailed the ideas and limitations expressed 
by the owner.!5 

The appeals court thus found that Pay- 
day’s controller had done nothing more than 
describe the sort of programs Payday wanted 
S.O.S. to write and had only supplied mere 
direction and ideas. The court ruled that she 
had not contributed to the requisite copyright- 
able expression to the programs and thus 
was no more of an author of the programs 
than was the supplier of the disks on which 
the programs were stored. The court thus 
found that Payday was not a joint author of 
the work and reversed the district court’s 
decision in favor of Payday. 


Joint Ownership 
Among Developers 
Another case in which the ownership of 
the copyright in a computer program was in 
dispute was Ashton-Tate v. Ross, 1 CCH 
Computer Cases 146,231 (N.D. Cal. 1989). 
In the case, the court was asked to decide 
whether an independent programmer was a 
joint owner of a computer spreadsheet pro- 
gram marketed by Ashton-Tate, a large na- 
tionally known computer software company. 
Ross and another independent programmer 
had begun working on the development of a 
new spreadsheet program in 1984. They 
discussed a number of concepts for the 
program but did not write program code 
together or sign a formal written agreement. 
At one meeting, Ross gave the other pro- 
grammer a one-page handwritten list of 
user commands he felt the program should 
contain. However, problems arose in the 
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development of the system, and ultimately 
the other programmer went to work for 
Ashton-Tate. 

While at Ashton-Tate, the programmer 
used some of the ideas from the project that 
he and Ross had worked on to develop a new 
spreadsheet program. When the program was 
released in 1988, Ross demanded compensa- 
tion from Ashton-Tate based on what he 
claimed was his contribution to the program. 
Among other things, Ross claimed that he 
was a joint author of the program because the 
list of user commands he had furnished to the 
other programmer were used to develop the 
final list of commands for Ashton-Tate’s 
spreadsheet program. 

In his decision, the judge ruled against 
Ross, holding that he was not a joint owner 
of the program. Since copyright law does not 
protect ideas, but only the expression of ideas 
in a fixed tangible form, Ross claimed that 
his list of user commands represented expres- 
sion of ideas sufficient to merit copyright 
protection. The judge, however, was not 
persuaded. 

The judge felt that the list prepared by 
Ross contained many common commands 
that were already available in other software 
programs and that there was nothing innova- 
tive or novel about Ross’s proposed list. The 
list itself did not contain any program code, 
and Ross did not contribute to the implemen- 
tation of his suggested commands, such as 
by writing source code. Accordingly, the 
judge ruled that Ross’s list fell short of the 
threshold separating ideas from expression, 
and, therefore, was an unprotectable idea 
under the copyright law. As a result, Ross 
could not be considered a joint author of the 
program or co-owner of the work. 

In light of these cases, particularly the 
Supreme Court’s decision in Reid, Congress 
has become interested in the subject of 
ownership of copyrighted works as deter- 
mined by the work for hire and joint ownership 
tules. One bill, introduced in the Senate in 
1989,'6 would amend the rules relating to 
work for hire by limiting the first part of the 
Statutory definition to ‘‘formal salaried em- 
ployees”’ rather than using the agency test of 
employment approved by the Supreme Court. 
This would tend to narrow the rule as it 
relates to employees. 

With regard to independent contractors, 
the bill would also restrict the work for hire 
doctrine by applying the rule in favor of 
hiring parties only to those instances in 
which the individual author has signed a 
work for hire agreement before commence- 
ment of the work and in which the agreement 
specifies a particular work rather than all or 
a series of works created by the author. The 


bill would thus provide greater benefits to 
independent programmers and free-lance 
authors such as writers and photographers 
whose works now are often deemed works 
for hire on the basis of a blanket agreement 
entered into after the project is underway or 
even completed. 

The proposed bill would also amend the 
definition of joint works by requiring that 
each contribution of an author be original 
and, for commissioned works, that each of 
the parties agree in writing, before com- 
mencement of the work, that the work shall 
be considered a joint work. Like the changes 
in the work for hire definition, this amend- 
ment would be to the benefit of free-lance 
authors who are sometimes asked to sign 
over their rights after they have already made 
a substantial contribution to the development 
of a software package or other copyrightable 
work. To date, hearings have been held on 
the bill, but no action has been taken that 
would lead to enactment in the near future. 


Conclusion 

Determining the ownership of creative 
works protected by copyright is of great 
importance to the authors who create the 
works, such as software developers, writers 
and artists, and also to others, usually larger 
organizations, who provide financing to fund 
the creations. Authors, hiring parties, and 
attorneys should give careful attention to the 
pertinent sections of the copyright act, par- 
ticularly the work for hire and joint works 
provisions, as they seek to apportion the 
relative ownership rights of the parties by 
means of carefully drawn agreements that 
will define the rights of the participants in the 
resulting creative endeavors.9 


' 17 U.S.C. §101 et seq. 

2-17 U.S.C. §106. Ownership of a particular 
copy of a work, such as a computer program, is 
distinct from ownership of the underlying copy- 
right in the work, which carries with it the 
exclusive rights provided in §106. The owner of a 
copy of the software has the right to use it, but not 
necessarily the right to make copies, modify, and 
enhance it, or distribute it to others unless author- 
ized by the copyright owner. 

3 17 U.S.C. §201(a). 

417 U.S.C. §201(d). 

5 17 U.S.C. §101. Actually, the term used in 
this definition section of the copyright act is “work 
made for hire,’’ but most commentators refer to the 
doctrine by its shorter form ‘‘work for hire.” 

§ Jd. subsection (1). 

7 Td. subsection (2). 

9 Aldon Accessories Ltd. v. Spiegel, Inc., 738 
F.2d 548 (2d Cir. 1984), cert. denied, 469 U.S. 982 
(1984); Evans Newton, Inc. v. Chicago Systems 
Software, 793 F.2d 889 (7th Cir. 1986), cert. 
denied, 479 U.S. 949 (1986). To the same effect, 
see Brunswick Beacon, Inc. v. Schock-Hopchas 
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Publishing Co., 810 F.2d 410 (4th Cir. 1987). 

10 The case was a lawsuit brought by the Easter 
Seal Society against Playboy Enterprises and oth- 
ers for misappropriating certain video footage of a 
parade staged for a telethon and later incorporated 
by the defendants into an adult film entitled 
“Candy the Stripper.” In a footnote, the judge 
drolly remarked that “this most delightful of case 
names” was seriously rivaled only by United 
States v. Eleven and a Quarter Dozen Packages of 
Articles Labeled in Part Mrs. Moffat’s Shoo Fly 
Powders for Drunkenness (condemnation proceed- 
ing under the Food, Drug and Cosmetic Act) and 
United States ex rel Mayo v. Satan and his Staff 
(leave to proceed in forma pauperis denied in view 
of questions of personal jurisdiction over the 
defendants). 

11 846 F.2d 1485 (D.C. Cir. 1988). 

12 Another case, Dumas v. Gommerman, 865 
F.2d 1093 (9th Cir. 1989), took even a narrower 
view, applying the work for hire rule only to 
formal salaried employees. 

13-17 U.S.C. §101. 

14 For a discussion of this case, see D. Exuis, 
A CompuTer Law Primer, Ch. 23 (1986). 

15 See, e.g., Aitken, Hazen, Hoffman, Miller, 
P.C. v. Empire Construction Co., 542 F.Supp 252 
(D. Neb. 1982). Cf. also Olan Mills v. Eckerd Drug 
of Texas, 1989 CCH Copyrt. L. Dec. 11 926,420 
(N.D. Tex. 1989), holding that the subject of a 
portrait by a professional photographer is not a 
joint author of the photograph. See also P. Goxp- 
STEIN, CopyRIGHT, §4.2.1.2 (1989). 

16 §.1253, introduced by Sen. Thad Cochran 
(La.). 
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PUBLIC INTEREST] LAW 


The Public Interest Law Section— 
An Idea Whose Time Had Come 


o other organization within the 

structure of The Florida Bar 

has the potential for diversity 

and public recognition than does 
the newly formed Public Interest Law Sec- 
tion. Uniquely structured within the framework 
of the Bar, this section provides a tremen- 
dously powerful forum for resolution of 
problems of major concern to the average 
citizen. It also enthusiastically accepts the 
challenge of being the ‘‘sounding board”’ for 
issues of public concern and the legislative 
forum where these issues may be fully 
addressed. Additionally, this section of The 
Florida Bar offers a dynamic opportunity to 
anyone willing to become involved in issues 
affecting our society as we begin the progres- 
sive decade of the 1990’s. 


The Genesis 

In the late 1970’s, The Florida Bar, recog- 
nizing the need to address issues raised by 
the elderly, poor, disabled, and other target 
groups of public interest, established what is 
now known as the Public Service Programs 
Division by creating various public interest 
law committees, such as Corrections, Group 
Legal Services, and Mental Health Law. 

As was the established procedure with The 
Florida Bar’s more traditional committees, 
membership in these newly created public 
interest law committees was open to all 
members of the Bar, subject to appointment 
by the president. Although membership in 
these committees was generally limited due 
to the specific nature of each committee, 
members of the Bar, welcoming the opportu- 
nity to participate in the issues addressed by 
these committees, freely volunteered their 
services to assist them in realizing their 
goals. 

Throughout the 1980’s, the original public 
interest law committees and their progeny 
forged ahead, achieving their own unique 
identities within The Florida Bar. 

Although each was committed to its own 
separate agenda, one fact was clear: As time 
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passed, each was attracting greater numbers 
of Bar members willing to work within its 
own framework to help each committee 
realize its particular goals. 

However, as the years passed, procedural 
difficulties began to develop in these com- 
mittees. Indeed, as the decade of the 1980’s 
was drawing to a close, because the range of 
issues had expanded in each committee, 
duplication and overlapping of work product 
became ever more apparent and began to 
impede the process of solving pressing public 
problems. Separately, these public interest 
law committees simply were not properly 
meeting the challenge of addressing public 
concerns. The diversity and sophistication of 
“‘public interest law,” coupled with an in- 
creased public awareness, made it apparent 
that the public interest law committees of 
The Florida Bar were no longer sufficient 
forums to address the broad range of issues 
of major public concern. 

Quite apparent was the real need within 
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the intrastructure of the Bar to create a forum 
in which all members might share in the legal 
and technical knowledge of the continually 
evolving field of public interest law. 

Ideally, such a forum, in order to establish 
a diversity of interests so as to promote a 
diversity of opinion on such a broad range 
of topics, should attract not only members of 
the public interest law committees but mem- 
bers of The Florida Bar, at-large, as well. 

In order to cultivate a broad-based consen- 
sus of opinion on any single issue presented 
for discussion and debate, such a forum 
should necessarily open its membership to 
nonattorney professionals familiar with, and 
sensitive to, such public interest law issues. 

While the idea for such a forum had been 
privately discussed since the mid-1980’s, it 
was not until sometime in late 1988 that the 
actual structure of the organization required 
to create such a forum was formally dis- 
cussed between a handful of leaders of 
several of the various public interest law 
committees.! 

Finally, in May 1989, upon petition to The 
Florida Bar Board of Governors, the commit- 
tee leaders, as well as all others committed 
to issues in public interest law, realized their 
dream: The Public Interest Law Section was 
approved for operation as the 17th section of 
The Florida Bar. 

As a result of the board’s action, not only 
had The Florida Bar established a forum 
where all issues of the public interest could 
be freely addressed, but also an entire entity 
was created which could ultimately serve 
several purposes for The Florida Bar in the 
decade of the 1990’s. 

Relative to the substantive issues of public 
interest law, the public interest law commit- 
tees that would ultimately vote to “‘fold- 
into” the section would share the opportunity 
not only to develop their own unique issues 
without the necessity of duplicative effort, 
but also to resolve problems common to their 
respective interests. In addition, because of 
the nature of the section’s focus purely on 
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issues of the public interest, such collective 
forums serve both The Florida Bar and the 
Board of Governors as a ready resource in 
addressing any single issue of interest to the 
public. 

The section can promote the image of 
attorneys in the State of Florida by opening 
its membership to nonattorney professionals 
so as to provide an avenue for dialogue and 
discussion on dynamic issues of public con- 
cern. This active participation between 
attorneys and nonattorneys can only promote 
a positive relationship between lawyers and 
the public. In turn, this participation can only 
serve to assist the Bar in its efforts to educate 
the public about the role attorneys play in 
society. 


Organizational Structure 

Unique among other sections, the intras- 
tructure of the Public Interest Law Section 
provides for the integration of certain desig- 
nated public interest law committees of The 
Florida Bar? into the section. 

In the event that a public interest law 
committee ultimately votes to merge into the 
section, such committee is automatically af- 
forded ‘‘standing”’ committee status within 
the section. This status, in turn, provides the 
committee with certain membership privi- 
leges within the section. 

The former Public Interest Law Commit- 
tee still retains its structure as a substantive 
law committee so that it may continue to 
function as a distinct entity with its own 
agenda and pursue its own objectives. How- 
ever, the committee now operates under the 
direct auspices of the Public Interest Law 
Section and can take advantage of the many 
benefits available to a section, including that 
of obtaining financial support from its mem- 
bers in order to further enhance its ability to 
maximize its own potential for growth. 

Further, each standing committee auto- 
matically integrates into the governance of 
the section by being assured a reserved seat 
both on the actual governing body of the 
section, (the 25-member Executive Council), 
as well as on the actual forum within the 
section which will initially debate all issues 
of public interest, (the nine-member Legisla- 
tion Committee). In order to avoid even the 
appearance of any conflict of interest relative 
to the inter-relationship between the standing 
committees and the two seats reserved to 
them, section policy provides that each stand- 
ing committee will not appoint the same 
person to both such seats. 

Because of the rather unique makeup of 
the section’s Legislation Committee in which 
each standing committee is granted one 
reserved seat, a system of checks and bal- 


ances is necessarily created in such committee. 
As such, no single standing committee, solely 
in its own right, has the ability to promote a 
legislative position at the expense of another 
standing committee’s interest. Therefore, the 
element of compromise has been built into 
the structure of the section in order to 
promote the full discussion and debate that 
is critical to the resolution of any single issue 
in the public interest arena. 

In addition, if the Executive Council votes 
to adopt a legislative position presented by 
the Legislation Committee, the section ulti- 
mately benefits because it can be assured that 
the particular issue has received a proper 
amount of consideration in light of the 
consensus of opinion required on any single 
issue in the committee. 

Finally, the single greatest strength of the 
Legislation Committee lies in its great diver- 
sity of membership. If each of the standing 
committees is willing to work together for 
the good of the whole, and not merely fo. the 
good of the one, not only will the section, as 
a whole, benefit, but so will the public. 

To further integrate the standing commit- 
tees into the activities of the section, any 
member of a standing committee may also 
become a member of any one of the section’s 
nonstanding committees, such as the News- 
letter Committee, Membership Committee, 
and Budget Committee. In this way, a stand- 
ing committee member need not solely confine 
membership to such standing committee; 
additionally, such member may become in- 
volved in the actual workings of the section 
as well. Membership in the Public Interest 
Law Section is open to a large segment of 
persons of diversified backgrounds and is 
only limited by a person’s willingness to 
volunteer and serve the organization. 

In light of the established intrastructure of 
the Public Interest Law Section, it may be 
said that the standing committees have the 
best of both worlds by merging into the 
section. Each may continue to work on its 
own individual projects relative to its particu- 
lar target group; yet, along with the other 
standing committees, each may share in the 
commonality of purpose of the section in the 
promotion of issues of the public interest. 

In light of its organizational structure, the 
section serves as an umbrella organization for 
its standing committees by providing each 
diverse target group a single forum in which 
each may express its own ideas and opinions 
on issues of the public interest. As the section 
develops, in light of its focus on public 
interest issues and its opportunity to generate 
revenue, which in turn shall permit it to 
expand its focus, the section is hopeful of 
ultimately providing its standing committees 


a forum to maximize its own potential for 
development and which, in turn, shall maxi- 
mize the section’s potential for development 
as well. 


1990-91 Bar Year 

As the section entered into its second year 
of operation, three standing committees were 
teady to begin the process and challenge of 
integrating into the section: Legal Needs of 
Children, Corrections, and Crime Victims’ 
Rights.3 

With such substantive law committees in 
place, the section, during the present Bar 
year, began to fulfill the purposes for which 
it was created by the Board of Governors. 

The first order of business for the Execu- 
tive Council was to select the nine-member 
Legislation Committee so that the process of 
discussing and debating issues of the public 
interest could begin in earnest. In a meeting 
held July 30, 1990, the Legislation Commit- 
tee was duly constituted and appointed for 
the present Bar year consisting of one mem- 
ber from each of the standing committees and 
six members from the section, at-large, as 
appointed by the chairman of the section and 
approved by the Executive Council. 

At present, the Legislation Committee is 
continuing to consider several topics of pub- 
lic interest prior to the presentation of same 
to the Executive Council for vote. As soon 
as such vote takes place, the committee will 
then shift its emphasis and concentrate its 
efforts for the remainder of the Bar year on 
the 1991 legislative session to be held in 
Tallahassee. 

Relative to another area of primary con- 
cern to the section, the education of members 
of the Bar on the concept of public interest 
law, the section has undertaken three steps 
this Bar year to begin to address such issue. 

First, the section is committed to produc- 
ing quality CLE seminars on issues of topical 
interest for the Florida practitioner, whether 
such practitioner’s professional experience 
and training lies in the area of public interest 
law. In this way, the section endeavors to 
expose all attorneys to the wide range of 
topics that encompass “‘public interest law” 
and demonstrate that many of the issues 
debated not only affect society as a whole, 
but the representation of one’s clients as well. 
The section is scheduled to present its first 
CLE seminar, “‘Hot Topics in Public Interest 
Law,” on December 6 and 7, 1990, with live 
presentations in Miami and Tampa.* The 
section is also scheduled to present at least 
one other CLE seminar in spring 1991. 

Second, to inform lawyers of pressing 
public issues, the section will publish articles 
in The Florida Bar Journal in such areas as 
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the rights of children, crime victims, the 
elderly, and the disabled. 

Third, the Public Interest Law Section is 
committed to providing the attorneys of 
tomorrow with information about pressing 
issues of public interest law and how each 
of us is affected, both in our professional and 
personal lives. To provide this information 
and promote the awareness of this new 
section of The Florida Bar in Florida’s law 
schools, the section’s law school liaison is 
entrusted with the responsibility of actively 
contacting each law school, both through the 
administration as well as the students di- 
rectly. To pique their interest and encourage 
their actual participation in section activities, 
pursuant to section bylaws, law students 
enrolled in Florida’s ABA-accredited law 
schools are entitled to ‘‘affiliate”” member- 
ship in the section. In the future, as the 
section’s law school liaison program devel- 
ops, the section is hopeful of cultivating an 
interest in, and appreciation for, the issues 
involved in public interest law in Florida’s 
law school students prior to their graduation 
and ultimate absorption into their profes- 
sional careers. The section believes that a law 
school student’s early exposure to issues of 
the public interest will necessarily result in a 
more informed individual and one that may 
be more willing to volunteer and serve on 
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committees dedicated to issues of the public 
interest. 

Finally, in order to promote the concept 
of public interest law, the section has under- 
taken steps to be included on the agenda of 
the now-mandatory Bridge-the-Gap CLE se- 
ties. If the section realizes this goal, it is 
hoped that the awareness of the existence of 
the section first developed in law school shall 
be enhanced by attendance at this seminar. 


Conclusion 

The Public Interest Law Section during 
the present Bar year has begun to fulfill the 
commitment made to the Board of Governors 
upon its creation in May 1989: To become a 
leader in the intrastructure of The Florida Bar 
in addressing any and all issues that affect 
the public interest. 

In the future, as the section grows in 
membership, as can only be aided by its 
long-term commitment to Florida’s law school 
students, the section shall have the opportu- 
nity to be on the “‘cutting edge” of numerous 
hotly debated and legislated areas of interest, 
as they develop in the public domain. 

Although the responsibility entrusted to 
the section is great, there can be no doubt 
with the able assistance of Bar members 
willing to volunteer and actively participate 
in its activities that the section shall realize 
all of its goals and fulfill all of its various 
purposes. 

As chairman of the Public Interest Law 
Section, I believe the section presents a 
dynamic opportunity to all Bar members, 
regardless of professional training or experi- 
ence, to become involved in issues affecting 
our society. I would invite anyone interested 
in contributing to this purpose to join the 
organization of the 1990’s: The Public Inter- 
est Law Section of The Florida Bar. 


1 Among those Public Interest Law Committee 
leaders responsible for the creation of PILS in- 
cluded Alison Patrucco Barnes, Kathy Geller 
Chinoy, Robin Hassler, Brent Taylor, and Henry 
George “‘Skip”’ White. 

2 As voted upon by the Executive Council of 
the section on July 7, 1989, the following seven 
Public Interest Law Committees were designated 
as potential “‘standing”’ committees of the section: 
Legal Needs of Children, Corrections, Individual 
Rights and Responsibilities, Delivery of Legal 
Services, Consumer Protection, Disability Law, 
and Elderly. 

3 In addition, the Individual Rights and Respon- 
sibilities Committee shall “‘fold-into”’ the section, 
effective July 1, 1991. 

“ As of August 1, 1990, scheduled topics 
included first amendment rights; the rights of crime 
victims in a criminal proceeding; and opportunities 
for the practitioner in legal services plans. 
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The Silent Revolution 


Reviewed by Jed H. Abraham 


The recent arrival in Florida of statutory 
equitable distribution of marital assets has 
brought our state into the mainstream of 
modern divorce legislation. Equitable distri- 
bution thus joins statutory joint custody of 
the children of divorce in marking a radical 
departure from the way division of both the 
material and human estates of divorcing 
couples had been treated in Florida until only 
lately. 

The Silent Revolution (University of Chi- 
cago Press; 209 pages) by Herbert Jacob, 
professor of political science at Northwestern 
University, is an original account of modern 
American divorce reform. Clearly and crisply 
written, it presents an intriguing analysis of 
the way contemporary marriage and divorce 
legislation was conceived and became law. 

In the short span of this generation, di- 
vorce law across the country has been com- 
pletely overhauled. The olden common law 
approach to divorce — fault as a prerequisite 
for a cause of action, title as the guideline for 
the distribution of the parties’ property, per- 
manent alimony as ‘“‘compensation’”’ to the 
“innocent” spouse and, for over a century, 
sole maternal custody of the children — has 
been all but abandoned. In its stead, no-fault 
divorce, a system of equal or equitable 
distribution of the parties’ estate, short-term 
“rehabilitative” alimony to the party less 
able to earn an independent living, and 
optional joint custody of the children have 
become standard in almost all states. 

These revolutionary changes in the di- 
vorce process also represent a derivative 
change in the distribution of power within 


intact families, as well as between families 
and the state. What makes them all the more 
remarkable is that they came about with 
virtually no public debate and no advance 
warning. Professor Jacob, with the skill of a 
disciplined and learned scholar, uncovers the 
mechanism by which they were so silently 
engineered. 

Standard political theory posits the need 
for vigorous special interest groups or canny 
policy entrepreneurs to shepherd legislation 
across the many institutional barriers to legal 
change. Conflict, controversy and publicity 
are the inevitable accompaniments of this 
process, of which the Civil Rights Acts of the 
1960’s are classic examples. 

Jacob, however, identifies another route. 
Most bills are uncontroversial. They are 
designed and molded by ‘“‘experts.’”’ They 
comprise mostly minor changes to existing 
laws, or they affect a tiny, self-contained 
constituency. They do not involve a signifi- 
cant commitment of public funds. They 
generate little friction, pass with little fanfare, 
and do not inspire the press. To the extent 
that significant changes can be cast in the 
mold of this ‘‘routine”’ legislative process, 
the smoother their transition through the 
barriers to change can be expected to be. 

And, indeed, as Professor Jacob demon- 
strates, the momentous changes in modern 
divorce law were processed ‘‘routinely.” 
They were conceived largely by matrimonial 
law experts. They were presented as being 
but technical corrections consistent with the 
prior law’s original intent or with the devel- 
oped consensus that had grown up around it. 
The press yawned. Even the Catholic Church 
and the nascent feminist movement were 
lulled into somnolence by the ‘“‘routine”’ 
policy-making processes employed by the 
apostles of no-fault. During the sixties and 


seventies, from the New York island to 
California to the Gulf Stream waters, no-fault 
divorce spread with the sound of silence. 

There were, of course, exceptions. In 
Wisconsin, for example, feminists became 
early, vocal critics of no-fault and marital 
property reform. In many states, joint custody 
efforts attracted media attention, though press 
coverage was, indeed, not generally culti- 
vated by proponents. Moreover, as no-fault 
spread from state to state, it became more 
difficult for hold-out states to resist, even as 
no-fault was becoming better known and its 
path toward passage was becoming more 
conflictual. 

This state of affairs changed with the 
publication in 1985 of Lenore J. Weitzman’s 
The Divorce Revolution. Weitzman, a femi- 
nist critic of no-fault, used data from Califor- 
nia to claim that women suffered as a result 
of that state’s divorce law reform. Jacob 
dismisses the substance of Weitzman’s cri- 
tique as being geographically limited, statisti- 
cally unsound and conceptually flawed. But 
he acknowledges that the commercial success 
of her work has made it unlikely that divorce 
law reformers will continue to be able to 
present divorce law changes as ‘‘routine,” 
technical solutions to procedural problems; 
the larger social effects of divorce law reform 
can no longer escape scrutiny. 

Though the “routine” policy-making proc- 
ess may appear at first to be somewhat 
undemocratic, Jacob finds that it is at heart 
“‘a safety valve which permits policy-making 
to proceed despite obstacles erected by the 
fragmentation of the American federal sys- 
tem, the separation of powers, the paralysis 
of parties, and the hyperactivity of interest 
groups which is so often observed in Ameri- 
can politics.” 

On balance, Jacob predicts that, judged 
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by its intended consequences, divorce reform 
will probably be counted a success because 
“‘most of the changes have had their intended 
effects: less fraud and hostility in the divorce 
process, greater equality in the division of 
assets, and more opportunities for fathers to 
remain involved with their children. The 
unanticipated consequences are perhaps not 
so much adverse effects as incomplete achieve- 
ments. ... The changes . . . were not intended 
to perfect the lives of divorced women. .. .” 
He conjectures, however, that while divorce 
reform has probably not worsened the out- 
come for women, it has also not sufficiently 
improved it. He notes, too, that its impact on 
men, new family formations, and on children 
has not been adequately documented. 

Occasionally, Jacob overstates his case. 
On the basis of floor debate records, he 
portrays the unanimous passage of Illinois’ 
1985 joint custody amendments as ‘“‘casual”’ 
and hastened by the impatience of senators 
more interested in other pending bills. He 
does not portray the active opposition to 
early drafts of the amendments by the Illinois 
State Bar Association and the National Or- 
ganization for Women. More importantly, 
these amendments were not perceived pri- 
marily as “routine,” technical changes. Prior 
to their passage, one parent, usually the 
mother, had the capacity to veto a court’s 
decision to order joint custody even when the 
court explicitly found that joint custody was 
in the best interest of the child. The amend- 
ments focused on eliminating this parental 
veto. At issue were important questions of 
fairness, gender neutrality, the best interest 
of children and judicial discretion. No one 
was deceived into thinking otherwise. 

Moreover, Jacob ignores areas of divorce 
law reform, such as the child support and 
domestic violence legislation of the 1980’s, 
which do not clearly conform to the ‘‘rou- 
tine” policy-making model. These were well- 
publicized issues with emotional overtones 
and unavoidable price tags which were culti- 
vated by high-profile special interest groups. 
Although both child support and domestic 
violence issues extend beyond divorce into 
the welfare and criminal arenas — and thus 
are somewhat beyond the limits Professor 
Jacob set for his work — it would neverthe- 
less have been interesting to measure the 
legislative husbandry of such bills against the 
“routine” divorce model Jacob so ably docu- 
ments. 

Jacob closes with the caveat that “‘the 
content of the new divorce laws combined 
with the high divorce rate of the 1980’s carry 
within them the seeds of a quite unexpected 
intervention of government in the lives of 
American families. Family life is generally 


considered to be private. . . . That remains 
true for those families whose lives have not 
been disrupted by divorce. Divorced men and 
women and their children, however, operate 
under an entirely different set of rules.” This 
is a perceptive and troubling observation. 
Hopefully, it is a harbinger of a future book 
from this gifted author on this important 
subject. 

The Silent Revolution is a gem. Its thesis 
is argued with cogency and economy. It 
should be welcomed as an invaluable insight 
into the development of contemporary Ameri- 
can divorce law. 

University of Chicago Press, 11030 S. 
Langley Ave., Chicago, Iilinois 60628. 1988; 
209 pp.; $22.50. 


Florida Bar member Jed H. Abraham, M.B.A., 
J.D., practices family law and mediation in 
Evanston, Illinois. 


Recovering for Psychologicai 
Injuries, (2d ed.) 


Reviewed by Bill Wagner 


The second edition of William A. 
Barton’s important book is in every way 
except one an improvement over the first 
edition. One mistake remains: the title. 

Although the book heavily emphasizes 
the techniques for recovering for psychologi- 
cal injuries, it also readily provides the 
reader with a wealth of information on 
proving many kinds of damages. In addition, 
Barton provides substantial material to help 
the practitioner develop and improve a per- 
sonal injury practice in ways not directly 
associated with proof of damages. The cas- 
ual browser might, therefore, miss this book 
when selecting reading materials to improve 
the practice, thinking the subject matter too 
narrow. 

A review of the table of contents would 
give such a browser a hint of the true 
breadth of the book. For instance, there is 
an entire section entitled ‘Deciding to Take 
the Case.” A quick review should show that 
it contains many helpful ideas for making 
that first crucial decision that plagues every 
plaintiff's lawyer on a daily basis. The 
chapters entitled ‘‘Defense by Intimida- 
tion,’ ‘How to Avoid Being Sued,’ and 
“Securing Insurance Coverage” contain gems 
of wisdom only indirectly related to the 
subject of psychological injuries. Chapters 
in the section entitled ‘‘Working on the 
Case”’ provide similarly helpful suggestions 
for decisions in areas as diverse as venue 
selection, witness preparation, and closing 
argument. The book should have a wide 
audience. 
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For the less experienced attorney, the first 
half of the book is an excellent training 
manual for preparation and trial of just about 
any type of case. Barton uses as a basic 
theme the subject of damages, which often 
takes second place in the planning schedule 
of a new lawyer. How often we see the 
inexperienced lawyer overtry the liability 
part of the case at the expense of proof of 
damages. Barton also uses the more difficult 
area of proof involving the client’s emotions 
as a framework for developing the case. He 
recognizes that far less finesse is required 
to prove that a man with a shortened leg 
will have a limp than is required to prove 
the impact of that limp on the man’s 
emotional well-being. 

The book will also appeal to the more 
experienced lawyer. Those who need help 
remembering lessons once learned but now 
forgotten will find much that will serve as 
an excellent refresher course in the basics 
of trial practice. Those who find that from 
time to time they have begun to handle cases 
through habit will find in these pages many 
Stimulating new ideas for everyday 
application. 

Regardless of experience, lawyers with 
two especially difficult kinds of cases should 
be required to read the last half of the book. 
The complex problems in representing ‘“‘The 
Sexually Exploited Child” are discussed in 
depth. The somewhat broader subject of 
“The Therapist as Defendant’? is given 
equally complete coverage. No lawyer in- 
volved in these complex cases should begin 
preparation without a thorough review of 
these two sections of Barton’s book and the 
related appendices. The principal additions 
to the second edition are in these sections. 

Barton uses a checklist format through- 
out. This is particularly helpful for those 
who need a quick access to ready reference 
reminders when trial preparation time is 
limited. The style makes quick skimming 
possible and profitable. 

In short, Barton’s book will be a valuable 
addition to the working bookshelves of all 
lawyers, whatever their experience or 
expertise. 

ATLA Press, P.O. Box 3717, Washing- 
ton, D.C 20007. 1990; 417 pp.; hardcover 
$85 ATLA members, $110 nonmembers; 
softcover $45 members, $65 nonmembers. 


Bill Wagner, a former president of ATLA, 
is a partner in the Tampa firm of Wagner, 
Cunningham, Vaughan & McLaughlin. This 
review first appeared in the September 1990 
edition of TRIAL magazine; Copyright, 1990, 
by the Association of Trial Lawyers of 
America. 
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LAWYER AI LARGE 


The Professional Announcement: How To Do It 


by E. Farnsworth Bilgewater 


he professional announcement can be a useful tool for 

the lawyer in building business through increased name 

recognition among the members of the bar and the 

public. When used properly, it is a dignified means of 
announcing the availability of legal services, as well as other 
noteworthy events pertaining to the practice of law. 

My interest in the area of professional announcements dates back 
to the time I received the following while I was away from my firm, 
Boglander & Bilgewater, for a few weeks’ well-deserved vacation in 
the mountains: 


The Law Firm of Boglander & Bilgewater 
is pleased to announce that 
E. FARNSWORTH BILGEWATER 
is no longer a member of the firm. 
The Firm will be Known in the Future as 
A Much Better Law Firm 


All of this points out the importance that such announcements now 
have within our profession. Major new developments within the legal 
community can be missed if one does not read the notices that come 
across one’s desk. 

Sadly, many attorneys are unaware of the proper way to use the 
professional announcement consistent with the rules of good taste and 
the Code of Professional Responsibility. This article will briefly 
outline the many ways the professional announcement can work for 
you in your practice. 

The most familiar form of announcement is the change-of-personnel 
notice, an example of which is shown above. Where an attorney is 
being added to the firm, it has now become acceptable to note the 
lawyer’s previous position, especially if a governmental post. An 
example: 


The Firm of Smith & Jones Announces That 
HUBERT RANDOLF BIGGLESWADE IV 
Formerly Deputy Assistant Undersecretary to 
the Assistant Commissioner for Unnecessary 
Statistical Studies of the State Department 
of Motor Vehicles 
Has Become a Member of the Firm 


These little descriptions help jog the memory of anyone who has 
temporarily failed to recall Mr. Biggleswade or his contribution to the 
profession up to this point in his career. 

There has been a recent and, in my view, unfortunate trend to 
greatly expand upon the background information given about the 
firm’s new acquisition; in many cases it amounts to a mini-resume of 


the new attorney. Most of us really do not care to know the complete 
details of the new partner’s past. The only thing we want to know is: 
Does he know any of our clients and will he try to take them away 
from us? The rest is immaterial. 

Another common announcement is one which invites you to attend 
a celebration of some milestone in the career of some local legal 
figure. One which crossed my desk a few months ago read as 
follows: 


The Bar Association of Hoople County 
Invites You To Attend a Gala Dinner for 
THE HONORABLE BUFORD T. SNIVELY 
Upon the Occasion of His Retirement from the Bench 
At the Behest of the Commission on Judicial Disabilities 
And Ethical Inquiries 


It is possible that another line could have been added to this 
particular announcement stating that the judge was cleared of all 
criminal charges, but that might have detracted from what is otherwise 
a tasteful and dignified message. 

One sometimes sees “‘general purpose” announcements that inform 
the legal community of some matter of widespread interest or concern. 
In subject matter, they can range from the establishment of a county 
lawyer referral service to the availability of computerized legal 
research in the courthouse law library. A notable example of this form 
of announcement was recently brought to my attention: 


The Bench and Bar of Toadflats County 
Wish to Announce That 
MONTAGUE UPTON FLAPDOODLE, ESQ. 
Should Not Be Trusted Farther Than You Can Throw Him 


It should be noted that the strictures of the ethical rules apply to all 
forms of professional announcements. Such notices should not contain 
statements that are “false or misleading,’ and any statements 
concerning the lawyers, the firm or its services must be “‘capable of 
objective ascertainment.” Since most announcements sent out by 
firms tend to be, in some way or another, a means of blatant 
self-aggrandizement, firms must be especially careful to make sure the 
claims made in them are proper. One local firm recently ran into 
trouble with an announcement that ran as follows: 


Tazewell, Hampton, Rhodes & Culpepper, P.C. 
Is Pleased to Announce That 
IT HAS FRIENDS ON THE STATE SUPREME COURT 
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That announcement went on to solicit the business of those members 
of the community who might have matters before that particular 
tribunal. A local practitioner, who had lost business to the firm as a 
result of the announcement, complained to the ethics committee. After 
an investigation, the ethics committee eventually cleared the firm, 
noting that members of the firm did play golf with some of the justices 
on a regular basis. It was concluded that the claims made were not 
false or misleading and were capable of objective ascertainment. Once 
the ethical inquiry was concluded, the firm took the members of the 
ethics panel to dinner, and the next day issued an announcement which 
stated that the firm “‘has friends on the state bar ethics committee.” 

With respect to the physical attributes of the announcement itself, 
most people choose a heavy vellum cardstock, either in white or 
cream. They are on average no larger than four by six inches and can 
properly be either bordered or unbordered. The lettering itself should 
be engraved and in a traditional typeface, such as Roman or sans serif. 
By far the most important element is the small piece of tissue that falls 
to the floor when you open the card; picking this up provides most 
attorneys with the only exercise they receive all day. 

Traditionally, announcements were sent only to those persons 
within the local community who would have some interest in the 
subject matter of the announcement. It was considered in poor taste 
to address the envelopes other than by hand. Today, however, many 
firms send announcements to every attorney in the state, and 
sometimes to attorneys outside the state. Of late I have been virtually 
inundated by announcements from megafirms in several large cities 
who wish to tell me that they have hired some first year associate who 
is now earning more than I ever will. If these firms think they are 
cultivating my eternal goodwill by being added to their computer- 
generated mailing lists, they are wrong. On the contrary, I am spending 
more and more time each month reading the names on the announce- 
ments and trying to figure out if it was sent to me by somebody I 
know. Usually, it was not, and all of this just eats into my billable 
time. 

Much can be learned about a firm by the subtle clues contained in 
its professional announcement. A firm that lists its address as a 
particular floor of a building, rather than a suite number, is obviously 
quite large. So is a firm whose telephone number has three zeros at 
the end. Take this example of a “‘large firm” announcement: 


HUGE, GOLIATH, BEHEMOTH & MASSIVE 
A Partnership Including Professional Corporations 
Takes Pleasure in Announcing the Opening of its Office in 
HONG KONG 
At the Penthouse, 57th Floor, International Trade and 
Development Building, Hong Kong, Tel. 333-548-1000 
Other Offices in New York/Los Angeles/Sydney/London/Paris 
Rome/Tokyo/Moscow/Toronto/Singapore/Cairo/Berlin 


Obviously, this is not the firm to whom you can refer a whiplash case. 
Any work performed by this firm is likely to be more costly that one 
could possibly imagine, and the lawyers are likely to treat the client 
with all the same warmth and respect one typically receives from the 
waiters in expensive French restaurants. 

On the other hand, an announcement may indicate that it is being 
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sent by a small firm or solo practitioner. An appropriate example just 
happens to be here on my desk: 


E. FARNSWORTH BILGEWATER, ESQ. 
Announces the Opening of His Office for the 
GENERAL PRACTICE OF LAW 
Located in the Basement of His Home, 132 Elm Street 
Referrals from Members of the Bar Greatly Appreciated 


Clearly, this is the lawyer who can provide quality representation 
at a reasonable price. The lawyer who sent you this will concentrate 
on the legal problem at hand, and not on something that is happening 
in Hong Kong. I would feel very confident in referring him all the 
business I could. 


This month’s Lawyer at Large was submitted by attorney Karl W. 
Pilger of McLean, Virginia. 


Courtroom Cartoons 
by Judge Steve Rushing 


“First, your honor, we votea unanmiously against the sleazy 
accommodations provided for us the past six weeks.” 
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LAWYER SERVICES PAGES 


EXPERT REVIEW OF PSYCHOLOGICAL EVALUATIONS 
EXPERT TESTIMONY RE-TESTING 
*Family ¢Personal Injury °Criminal °¢Civil 


* Quick and Efficient via FAX * Confidential and Impartial 
* Child Custody * Child Abuse * 30 Years Experience 
¢ Malingering Assessment in Federal, State, and 
* Competency Assessment Local Courts 
1st LIMITED REVIEW FREE 
Limited Review $95.00 Comprehensive Review $195.00 %* Case Review * 
TEL Reinforce Your Case—Call: FAX 


(305) 662-8684 REICHENBERG & RAPHAEL REVIEW (305) 663-7273 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antritrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 


Gainesville, FL 32606 1-800-766-3008 


ACCIDENT RECONSTRUCTION 
PERT WITNESS * 23 YEARS FORENSIC PHYSI 
Any type accident includes but not limited to: 
Collisions © ATVs @ Seat Belts © Product Liability © Slip and Fé 


Mechanical Equipment © High Voltage Burns © Electrical Shocks 
ronic Equipment @ E i ( 


Richard W. Mitchell, Ph.D. 17682 
(813) 971-3759 mpa, Florida 33682- -7682 


TECHNICAL 
pa & DENTAL COMPUTER / VIDEO 
XPERT SERVICES 
Engineering (all areas); Negligence; Accident A g% | im ati on 


reconstruction; Products liability; Biomedical 


injury analysis; Metallurgy & fracture analy- Accident Re-creations 


sis; Athletics & sports safety; Criminalistics; 


Medical, dental and podiatry malpractice. |] Product Failures / Operation 


Brochure. Medical & dental doctors in addi- 


tion to technical experts on staff and available Construction Problems 
t It and testify in all rts. Full 
——————— Use Your Imagination! 
INTER-CITY TESTING & 
CONSULTING CORPORATION Fast + Affordable 
2654 E. Oakland Pk. Bivd., Suite 1442 Call for 
Ft. Lauderdale, FL 33306 F Co Itation: 
(305) 537-1442 ree nsutation: 
Executive Offices: JU RobertS. Scott 
corPoraTION (800) 329-0405 


(516) 747-8400 Out of NYS (800) 822-1515 


COMPU DATA 
| EXPERIENCED 
COLLECTIONS RECEIVER 
@ CREDIT REPORT 
e ASSET SEARCH Presently managing over 1.3 mil- 
© SKIPTRACE REPORT lion s.f. of commercial real 
© PROPERTY SEARCH estate & 1000+ multi-fam. units. 
e DMV RECORDS Southeastern U.S. 
@ PRE-EMPLOYMENT 
BACKGROUND CHECK Contact: 
Broward Financial Centre Thomas J. Mannausa, CPM 
1343 Main Street, 5th Floor 
; Sarasota, FL 34236 
Dade 305/751-9806 ’ 
palm Beach 407/739-7206 (813) 365-1511 


Physicians 


for 
Quality 


Flat fee--$275; for 
no extra charge, a 
physician will assist 
you with selecting 
an expert, as 
needed. 


Largest 
selection of 
Florida doctors 


Fast Turnaround! 
(Usually less than a week) 


1-800-284-DOCS 
(1-800-284-3627) 


ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN” 


@ CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


@ ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 
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LAWYER SERVICES PAGES 
ATTENTION 


FLORIDA BAR EXAM APPLICANTS _. 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 

Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 

Extensive Printed Course Notes 

Bar Exam Grading and Analysis 

CALL TOLL FREE 1-800-521-1916 FOR 

COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
headquarters as follows: 


ORIDA NORD BAR REVIEW COURSE 
W. Maple Rd., Suite C-311 


West Bloomfield, Michigan 48322 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


(813) 968-2588 
P.O. Box 280377 
Tampa, FL 33612 


In Florid 
GA. Tomlinson P.E. Expert Witness 
your medical Born 2-12-24, Amarillo, nang MECHANICAL ENGINEER 
a ears experience in design, testing, - 
best served when you BF Wiccn Engineering: Unit Rig Qualified as an expert in many fields, includ- 
Equipment Co., Tulsa, ing: 
engage the unique F 1949-1982; Responsible for Forklift & Hoists 
all engineering functions Material Handling Equipment 
services of a clinically 1957-1975; Formed Com- _ Construction Equipment 
ined M.D., J.D far: General anager Ga- Heavy Vehicles 
traine J awe to nadian Operations, 1977. In e Handling Equipment 
it Ri @ Electric Vehicles 
your deposition of EXTENSIVE COURTROOM EXPERIENCE 
the defendant doctor. Tomlinson Engineering Company 153 E. Palmetto Road, Suite 440 
(407) 392-2702 Boca Raton, Florida 33432 


A Tampa MISSING HEIRS 
M.D., J.D., member 
of the Florida Bar, WE FIND HEIRS WORLDWIDE 
will work personally AT OUR OWN EXPENSE 
with you in Tampa Swift, accurate research and documentation 
FIDUC SEARCH, INC. 
oT your office Avenida Plaza, 199 East Boca. heron Road 
anywhere in the state. PO Drawer 1919-J, Boca Raton, FL 33429-1919 
1-800 872-3429 
Consultations also Forensic genealogists to the Florida Bar since 1966 
available for: TRY US FIRST! 
Me dico-leg al case FLORIDA LICENSE #GA 8600232 
evaluation 
Selection of expert 
witnesses 
Pinpointing relevant 
medical records 
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MasterCard 


NEIL 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who’ve done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT" 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 


Credible. 


Florida physicians have more credibility with Florida 
juries. We have more than 500 Florida physicians who 
will review your malpractice case and, if it has merit, 
testify for you. Plaintiff or defense. 


Physicians for Quality 
1-800-284-DOCS (1-800-284-3627) 


_ EXPERT _ 


RCES 


Experts on Experts 


ALL FIELDS NATIONWIDE 


Washington DC (202) 397-1177 


San Francisco 


(415) 398-8854 


Los Angeles (213) 669-1660 
San Diego (619) 232-4618 
Honolulu (808) 531-5464 
Philadelphia (215) 829-9570 
Minneapolis (612) 338-2788 
New Orleans (504) 525-8806 
St. Louis (314) 241-9669 
New York (212) 288-1120 
Chicago (312) 327-2830 
Detroit (313) 964-0505 
Atlanta (404) 577-3592 
Boston (617) 451-5351 
Houston (713) 223-2330 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 


4700 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep IN YOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $225 
*k We are NOT simply areferral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing in Florida 
*k Medical literature searches 
*k Forensic photography & Art Work by specialists 
*k Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
.0. Box 22007 
St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 


design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 


EXPANDED COMMON LAW - 


$115* 


DESIGNS - $95* per class minimum 


COPYRIGHT - 


$105* 


*plus photo copy cost. 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 


Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 

Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 

Arlington, VA 22201 

Phone: (703) 524-8200 

Fax: (703) 525-8451 

All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 
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BANKRUPTCY 
SOF TWARE 
WINS LAWYER 


APPROVAL 
| Cuts Labor 80% 


* Computer Counsel Seal awarded by 
Law Office Automation Center, inde- 
pendent testers of legal software. 


Ease Hotline Readability 
Speed Helpkey Tutorial 
Forms Manual Customizability 


Call (313) 398-9930 
for test report 
and demo disk 


SPECIALTY SOFTWARE 
Box 7026 Huntington Woods, Mi 48070 


It’s here.... 


The 1990 directory 
edition of The Florida 
Bar Journal. 


For a comprehensive 
listing of legal service 
providers consult the 
Lawyers Services Pages 
of your Florida Bar 
Journal directory. 

The advertisers there 
are experienced in help- 
ing lawyers do their 
work better. Give them 
a try first .... and let 
them know you called 
because they advertise 
in the Journal. 


We 


American Revolutionary 
Period Documents 
1776-1799 
Our choice document or 
call for selection! 
These Are LARGE 
Exquisitely Framed Items 
34" x 22” Fine Woods 
$395.00 delivered 


History 


ORIGINAL, MUSEUM QUALITY 
DOCUMENTS OF LEGAL & 
POLITICAL SIGNIFIGANCE 
AUTHENTIC DOCUMENTS 

SIGNED BY: 

Presidents of the United States 
Signers of the Declaration of Independence 
Revolutionary Patriots & Civil War Heroes 

Documents Signed By Old World Kings 
Legal Contracts Dating Back to 1300 A.D. 
CATALOG UPON REQUEST 


Contracts Executed in the 1700°s During 
The Reign of King George II1 1760-1799 
Our choice of document 
or call for selection! 

LARGE Exquisitely Framed 
in Gold Woods 36" x 29" 
$395.00 delivered 


ARCHIVES OF HISTORY — 
Post Office Box 23191 © St. Petersburg, Florida 33742  %,, mw» 
TEL.: (813) 573-9446 © 


ST 


OUR FAX NUMBER: (813) 573-1333 


Here to serve you.... 


Suppliers to the legal profession whose 
advertisements appear in this issue of The 
Florida Bar Journal not only help under- 
write the costs of this publication but are 
ready to supply lawyers with their practice 


and personal needs. 


When you need a product or service con- 


sult these companies and individuals first. 


ADVERTISERS INDEX 
All-State Lega! Supply Company 62 J. Fremon Jones, Ph.D. 93 
Archives of History 96 Juris Corporation 93 
Attomeys’ Title Insurance Fund, Inc. 9, 48,49 Jurisco 39 
Bridge Software Systems 64 Law Firm Management, Inc. 95 
Claims Verification, Inc. 50,56 Lawyers Cooperative Publishing sf 
Commonwealth Land Title Insurance Co. 35 M.D., J.D. 94 
Compu Data Search, Inc. 93 Peter M. Macaluso, M.D., P.A. 93 
Corporation Information Services 3rd Cover Thomas J. Mannausa 93 
Crane & Co., Inc. 45  Midstate Legal Supply Corp. 57, 59, 63 
CT Corporation System 28, 29 ~=Richard W. Mitchell, Ph.D. 93 
Empire Corporate Kit Company 2 NatWest International Trust Corp., Ltd. 31 
Ennis & Associates 38 NORD Bar Review 94 
Executive Reporting Service 1 Physicians for Quality 93, 95 
Expert Resources, Inc. 95 Prentice Hall Legal & Financial Services 5 
Fiduciary Research, Inc. (Missing Heirs) 94 Reichenberg & Raphael Review 93 
First American Title Insurance Co. 33 Southeast Bank, N.A. 6 
Florida Corporation Supplies 94 Specialty Software 96 
Fogel & Associates, Inc. 22  =Ticor Title Insurance Company 2nd Cover 
Government Liaison Services, Inc. 95 Tomlinson Engineering Company 94 
Health Care Auditors, Inc. 95 Wagner Hohns Inglis, Inc. 23 
Inter-City Testing & Consulting Corp. 93 West Publishing Company 4th Cover 


International Genealogical Search, Inc. 43 
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en it’s a 
matter of Public Record, 
around Florida or nationwide, 
CIS can help you find it... fast. 
For almost 14 years we have 
expedited the filing and retrieval 
of public records information. 
Our services include: 


CORPORATE RECORDS 
Name Availability 
Filing Articles & Certificates 
Retrieving Documents 
Corporate Searches 


INSTACORP 
Same day preparation and filing of 
new Articles of Incorporation 


UNIFORM COMMERCIAL 
UCC-11 Searches/Photocopies 
UCC-1 & UCC-3 Filings, etc. 


MOTOR VEHICLE 
Registration 
Duplicate Titles 
Title Transfer 
Accident Reports 
Driving License Records 


SERVE AS AGENT 
Domestic Corporation 
Limited Partnership 
Foreign Corporation 


COUNTY/CLERK OF THE COURT 
INFORMATION 
UCC, Tax Lien and Judgement 
Fictitious name searches 
Pending litigation 


NATIONWIDE INFORMATION 
UCC filings and searches 
Corporate filings, certificates 
DMV Information 
Registered Agent information 
(Most services are available 
on a nationwide basis.) 


CORPORATE KITS 
Stock Certificates 
Minutes 
Bylaws 
Corporate Seal 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists in Public Records Research 


‘ 


WARREN F. BATEMAN 
Box 


"MICHAEL L. MOSCHEL 


P.O. Box 690728 SIA 2nd Ave. So. 


KENNETH S. GREEN, JR. 
0. Box 5362, 
Fort Lauderdale, FL 333 
PO.Box 1086 
Holmes Beach, FL34218 
Phone: Tampa: 813/877-0908 | 


PUBLISHING. 

Phones: Bus: 904 282-2417 COMPANY 
W Kellogg BI 
Box 64526 


| Attorneys throughout the yon PO,Box37280. 
thec Tallahassee, FL32315 
forfederal statutes; and WESTLAW for 
We icatio ice. Orcall toll-free © Surrey Glen Road 
1-800-528-9552 lor more ink 


